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Kittled States Court of "^\ppeaU 
district of Columbia 


No. 9745 


Simpson Bbos., Inc., a corporation, 
Appellant , 


v. 

District of Columbia, a Municipal Corporation, 

Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia. 
Jurisdiction of this Court is invoked under Title 17, Section 
101, of the District of Columbia Code, 1940 Edition. 

STATEMENT OF THE CASE 

On June 7, 1946, the District of Columbia invited bids 
from local dairies for milk and other dairy products to be 
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delivered during the period July 1, 1946 to September 30, 
1946. 

The appellant submitted a formal bid to the District, with 
performance bond attached, and on June 26, 1946 was 
awarded a substantial part of the business; one other dairy 
receiving the balance. 

Both the formal bid and the resulting formal contract 
contained an “escalator clause,” reading as follows: 

“Should the maximum prices as promulgated by the 
Office of Price Administration, which are in effect on 
the date of the opening of these bids, be increased or 
decreased during the life of the contract, payment will 
be made by the District of Columbia at a rate of in¬ 
crease or decrease, not to exceed the same ratio that the 
prices herein quoted bear to the maximum prices 
authorized by the Office of Price Administration.” 

Because of the uncertainty existing concerning the price 
of milk, it was impossible for the appellee to get any dairies 
to bid on a three month contract without protecting them 
with an escalator clause in the contract. 

It is not disputed that the lengthy bid forms, the lengthy 
contract forms, and the escalator clause were all prepared 
by the Appellee and its employees, and in particular the 
Purchasing Agent of the District of Columbia. 

On July 1, 1946, the Appellant commenced delivering to 
the Appellee the milk called for in the contract, and con¬ 
tinued to do so up to and including September 30,1946, the 
final date. 

On July 1st, 1946, the activities of the 0. P. A. were sus¬ 
pended for the reason that the President vetoed Congres¬ 
sional legislation involving the 0. P. A. 

Congress then passed what is known as the Decontrol Act, 
and it became effective July 25,1946. The principal objec¬ 
tive of this Act was to create the Decontrol Board which 
was directed to hold hearings and decide which items should 
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be sent back to the 0. P. A. for continued control. 

If the Decontrol Board found, after bearings, that a com¬ 
modity bad not risen in price since July 1st, 1946, any more 
than to offset tbe cancellation of subsidies by tbe United 
States Government, then in that event, tbe Decontrol Board 
bad authority to relieve sucb items from further control by 
0. P. A. If it found tbe price to consumers bad risen too 
much, sucb commodities could be sent back to 0. P. A. for 
recontrol. 

For several years the Federal Government bad been pay¬ 
ing subsidies to producers and distributors throughout tbe 
United States including the District of Columbia area in 
order to maintain lower prices for milk to tbe consumer. 
These subsidies were abruptly discontinued as of June 30, 
1946, by tbe Federal Government. 

Tbe President of tbe United States and the Director of 
Economic Stabilization bad during tbe first six months of 
1946, issued statements in writing that there was a possi¬ 
bility of subsidies being eliminated, but that if they were 
eliminated, tbe prices to consumers would immediately be 
raised to offset tbe loss of the subsidies. 

All of tbe above was known to Appellant and Appellee 
and because of tbe uncertainties existing regarding tbe 
future price of milk, tbe escalator clause was inserted. 

As a result of tbe cancellation of tbe subsidies, tbe price 
of milk was raised, about July 1st, by producers and distrib¬ 
utors throughout tbe United States. 

In accordance with tbe directions contained in tbe Decon¬ 
trol Act, tbe Decontrol Board held formal bearings at which 
distributors, producers, consumers, and officials of tbe O P A 
were present. On August 20, 1946, tbe Board ruled as 
follows on milk and dairy products: 

“Tbe information received to date, however, seems 
to evidence restraint and to show that in general prices 
have been in tbe neighborhood of tbe June 30th ceiling 
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plus the subsidy. Therefore the Board has failed to 
hud that the price has risen unreasonably above the 
June 30th ceiling plus subsidy.” 

The result was that milk and dairy products were not 
sent back to 0. P. A. for recontrol, the Decontrol Board 
having found that the increases in prices were justified and 
reasonable. 

It is important to keep in mind at this point that the 
Decontrol Board could just as well have placed milk back 
under 0. P. A. control and ordered subsidies paid from June 
30, 1946 through September 30, 1946, the period of this 
contract. 

On September 10, 1946, the price of milk for producers 
was increased another 25c per cwt. over and above the in¬ 
crease that went into effect on July 2, 1946, and this 25c 
additional increase was approved by the Secretary of Agri¬ 
culture and the Director of War Mobilization. 

Appellant and Appellee have stipulated in writing 
method to be followed in determining amount due Appellant 
if Appellant is successful in this cause. 

After July 2, 1946, Appellant had conferences with the 
representatives of Appellee, and in particular the Purchas¬ 
ing Officer, whose department made all arrangements for 
purchases involved herein, and were informed by the Pur¬ 
chasing Officer that he was recommending to the Commis¬ 
sioners, that the increases be approved and allowed. 

At a date subsequent to September 30, 1946, the Commis¬ 
sioners, acting on opinion of the Corporation Counsel, in¬ 
formed Appellant that the increases had been disapproved. 

Appellant thereupon filed suit for the additional amount 
claimed due by Appellee, because of said increases in prices. 

At pretrial proceedings, Appellee announced it would file 
a motion for summary judgment. This was done and 
Appellant likewise filed a counter motion for summary 
judgment. 
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These motions came on for hearing in Motions Court in 
August of 1946, and were continued to a day certain in 
October because Appellee argued it wanted from four to 
six hours to present its case. The Motions were heard by 
Mr. Justice Holtzoff on October 20,1946, with several other 
matters being heard ahead of them, and several cases wait¬ 
ing to be heard after argument on these motions. 

The Court after brief arguments granted Appellee’s 
Motion for Summary Judgment and denied t ha t of 
Appellant. 

The file contained well over one hundred pages of 
pleading and exhibits. 

In answer to question of Counsel for Appellee, the Court 
stated it had not read the file. (P. 3 of Transcript of Pro¬ 
ceedings) 

Appellant endeavored to develop the background existing 
before the contract was entered into and to read from ex¬ 
hibits attached to its Points and Authorities. The Court 
ruled that such matters were of no importance. (P. 14 of 
Transcript of Proceedings.) 

Appellant requested the Court to read the pleadings and 
exhibits before ruling. This the Court refused to do, stating 
it was not material. (P. 35 of Transcript of Proceedings.) 

Appellant requested the Court to make Findings of Facts 
and Conclusions of Law. This the Court refused to do. 
(P. 46 of Transcript of Proceedings.) 

Appellant filed a Motion for Rehearing; to set aside order 
for summary judgment for defendant; and to set case for 
trial on merits, which was summarily denied. 

The Court during the course of the brief argument, stated 
as follows: (P. 22 of Transcript of Proceedings.) 

The Court: “Oh, I think you are right also there, 
that if the Office of Price Administration had been suc¬ 
ceeded by some other agency and its duties had been 
transferred to some new agency, that the ‘escalator 





6 


danse’ would apply, so I don’t think you have to dem¬ 
onstrate that either. The Court agrees with you on 
that.” 

The Court reaffirmed the above in its opinion appearing 
on Page 37 of Transcript of Proceedings. 

And on Page 38 of Transcript of Proceedings the Court 
ruled: 


“No matter what the parties may have had in mind, 
the Court must construe their rights on the basis of 
the contract as written.” 

The Appellees Motion for Summary Judgment was grant¬ 
ed and judgment was entered on October 28, 1946. It is 
from this judgment that this appeal was taken. 

STATUTES INVOLVED 

Public Law 548—79th Congress (Decontrol Act) 

Stabilization Act of 1942 

Emergency Price Control Act 

STATEMENT OF POINTS 

1. The District Court erred in refusing to consider the 
background and intent of parties to contract and in refusing 
to thoroughly consider all of the pleadings, points and 
authorities, affidavits, deposition, and exhibits filed in this 
cause. 

2. The District Court erred in holding that the price of 
milk after July 1, 1946, was not fixed or regulated by any 
Governmental Agency; and in particular agencies that were 
proper successors to the Office of Price Administration. 

3. The Court erred in refusing to make Findings of Fact 
and Conclusions of Law. 
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4. The Court erred in Granting Motion for Summary- 
Judgment when there is a genuine issue as to any material 
fact. 

SUMMARY OF ARGUMENT 

A contract with an escalator clause, being unusual, is to 
be examined with care, and the background and intent of 
parties is vital, and it is error for the lower court to sum¬ 
marily rule on motion for summary judgment. 

In this case, the court below has held in effect that a con¬ 
tract cannot have any ambiguity and that the background 
and intent of the parties is of no concern. 

The court also held in effect that the Office of Price Admin¬ 
istration, the government agency mentioned in the escalator 
clause, did not change the price of milk after July 1, 1946, 
nor did any government agency; whereas a reasonable re¬ 
search by the court into the pleadings, exhibits and statutes, 
would show that the O.P.A. was succeeded by the Decontrol 
Board and other government agencies, which did approve 
an increase in the price of milk. 

The lower court has erroneously ruled on a motion for 
summary judgment when there are genuine issues of mate¬ 
rial facts; and has erroneously refused to make Findings of 
Fact and Conclusions of Law. 

ARGUMENT 

1. The lower Court should have considered the background 
and intent of parties to contract, and especially this 
contract which had been prepared by appellee; and 
should have examined, read, and thoroughly considered 
all of the pleadings, points and authorities, affidavits, 
deposition, and exhibits filed in this cause. 

The contract which was entered into between appellant 
and appellee, was consummated at a time when the price of 
milk to producer, distributor, and consumer, was most un¬ 
certain. This uncertainty existed because of the fact that 
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the Federal Government had for years been paying sub- 
sidies to producers and distributors, in order to maintain 
lower prices to the consumers. During the first six months 
of 1946, the question of maintenance of the subsidies by the 
Federal Government was hanging in thin air. The Congress 
was threatening to discontinue subsidies, and finally did so 
on milk, as of June 30, 1946. In January, February and 
March, of 1946, the President of the United States and the 
Director of Economic Stabilization were repeatedly assuring 
the farmer that if subsidies were discontinued, the price 
of milk would be immediately increased to offset that loss. 
That meant the distributor would pay more to the farmer 
(or producer) and the consumer would likewise pay more 
for milk. 

Because of this uncertain situation, an unusual thing was 
done in the contract now before the Court. There was in¬ 
serted therein the following clause, commonly known as an 
escalator clause: 

“Should the maximum prices as promulgated by the 
Office of Price Administration, which are in effect on 
the date of the opening of these bids, be increased or 
decreased during the life of the contract, payment will 
be made by the District of Columbia at a rate of increase 
or decrease, not to exceed the same ratio that the prices 
herein quoted bear to the maximum prices authorized 
by the Office of Price Administration. ’ * 

It can be said without fear of contradiction, that if this esca¬ 
lator clause had not been made a part of the contract, to 
protect the distributor on increase in price of milk from the 
producer, that the appellee could not have succeeded in 
having any distributor bid on future deliveries of milk to 
appellee. At the time appellant made its bid, and on June 
26, 1946, when the contract was awarded to appellant, the 
Office of Price Administration controlled the prices appel¬ 
lant could charge, acting in conjunction with the Depart- 
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ment of Agriculture and the Director of Economic Stabiliza¬ 
tion. The parties hereto, therefore, thought they covered 
the situation when they placed the name of the Office of Price 
Administration in the escalator clause. It is significant to 
note, that after October 1, 1946, when the appellee was 
asking for new bids for the period October 1, 1946 to De¬ 
cember 31, 1946, and the Office of Price Administration no 
longer had control of milk prices, that the phrase “Any 
Governmental Agency” was inserted in the escalator clause 
in lieu of “Office of Price Administration.” 

Appellant, in argument before the lower court, endeav¬ 
ored to develop the intent and background of the parties 
hereto, in relation to this contract, as set forth in affidavits 
and exhibits attached to its Points and Authorities, and 
claimed it was on solid ground, in view of the following 
authorties: 

Contracts, American Jurisprudence, Volume 12, 
pages 745, 792, 793. 

Generally speaking, the cardinal rule in the interpre¬ 
tation of contracts is to ascertain the intention of the 
parties and to give effect to that intention if it can be 
done consistently with legal principles. * • • Agreements 
should be liberally construed so as to give them effect 
and carry out the intention of the parties, p. 745. 

A reasonable interpretation will be preferred to one 
which is unreasonable. The interpretation of any in¬ 
strument ought to be broad enough to allow it to operate 
fairly and justly under all the conditions to which it 
may apply. An interpretation which is just to both 
parties will be preferred to one which is unjust. Every 
intendment is to be made against the interpretation of 
a contract under which it would operate as a snare. 
The inconvenience, hardship, or absurdity of one inter¬ 
pretation of a contract or its contradiction of the gen¬ 
eral purpose of the contract is weighty evidence that 
such meaning was not intended when the language is 
open to an interpretation which is neither absurd nor 
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frivolous and is in agreement with the general purpose 
of the parties, p. 792/793. 

In ascertaining the intention of a party to a contract, 
the language of the contract, the background against 
which it was entered into, and the interpretation which 
the parties placed upon it should be given great weight. 

Inti. Co. of St. Louis v. Sloan, 114 F. (2d) 326. 

A written instrument should be construed according 
to intentions of the contracting parties as gathered from 
words of the entire instrument and from circumstances 
surrounding the parties at times when instrument was 
made. 

Glenn v. Chese & Wymond, 132 F. (2d) 621. 

In construing a contract, the court must give effect to 
the intentions of the parties as ascertained from a con¬ 
sideration of the entire contract together with the cir¬ 
cumstances under which it was made, the subject mat¬ 
ter, and the relationship of the parties. 

U. S. v. Lewin, 29 F. Supp. 512. 

A contract should be interpreted so as to give reason¬ 
able meaning to all of its provisions. 

Rover v. Capital View Realtv Co., 71 D. C. App. 
105. 

When a contract is made in anticipation of certain 
legislation, and such legislation, when enacted, comes 
within the spirit of the contract , if not within its letter, 
the legislation is within the contract. (Italics supplied.) 

Dudley v. Owen, 31 App. D. C. 177, affirmed 217 
U. S. 488. 

i All rules of construction are subordinate to the lead¬ 
ing principle that the intention of the parties, to be 
collected from the entire instrument, must prevail, un¬ 
less inconsistent with some rule of law. 

Ches. & Ohio Canal Co. v. Hill, 82 U. S. 94. 

i Intention of parties as determined from circum¬ 
stances, controls. 

Harriet v. McEachern, 55 App. D. C. 77. 
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Courts in construction of contracts may look to sub¬ 
ject matter and surrounding circumstances. 

D. C. v. No. Eastern Const. Co., 63 App. D. C. 175. 

Appellant was not permitted by the lower court to develop 
the intent and background. The case contained well over 
one hundred pages of pleadings, exhibits, affidavits and 
depositions. Counsel for appellee, at the beginning of the 
short argument permitted by the lower court, inquired of 
the court (p. 3 T. P.): “At the outset, rather than belabor 
Your Honor with a discussion of something Your Honor has 
knowledge of, I wonder if Your Honor has read the file? 
The Court: No, I have not.” 

Counsel for appellant, in argument on the motion, was 
outlining to the lower court the background with relation to 
the contract, and especially the important matter of the 
elimination of the subsidies, and the following colloquy ap¬ 
pears on page 14 of the Transcript of Proceedings: 

The Court: Mr. Hillyard, I don’t think that is of any 
importance in this case. Do I understand your conten¬ 
tion to be that some other agency succeeded the OPA 
and fixed prices, and that those prices come within the 
“escalator clause”? 

Mr. Hillyard: That is right, Your Honor. 

The Court: Why don’t you direct your remarks to 
that particular point? 

Mr. Hillyard: In order to direct my remarks to that 
point, I was working up to it. 

The Court: Don’t work up to it. 

Also on page 20, T. P. 

The Court: You claim that it was not exactly an un¬ 
controlled market but that the price went up on the 
open market as a result of the Government’s with¬ 
drawal of subsidies? 

Mr. Hillyard: That is correct, and that is exactly 
what was in the mind of the defendant and plaintiff 
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when they put this “escalator clause” in the contract. 

The Court: I am bound by the “escalator clause”. 

There is nothing about subsidies in the “escalator 
clause.” 

Mr. Hillyard: And that is a question of interpreta¬ 
tion and that is the reason I cited the law, to show that 
the Court could go into the background to explain the 
“escalator clause.” 

The Court: I think I have a right to go into the back¬ 
ground to construe any ambiguity that may be, but I 
haven’t the right to go into the background and write a 
new contract for the parties and insert a clause. I think 
there is a big difference. 

Also on page 35, T. P. 

Mr. Hillyard: * * * I would ask of Your Honor, in 
view of the statement which I understood the Court to 
■ make in reply to Mr. Donnelly’s question as to whether 
you had read the pleadings in this case before we began 
to argue it, that Your Honor not make any ruling 
now- 

The Court: Oh, I am going to rule now because it is 
perfectly clear to me what this case is about. 

Mr. Hillyard: There is a great deal of material here 
in regard to the background, the President of the United 
States, the Director of Economic Stabilization, and the 
various things that took place. 

The Court: 1 don’t think that is material as 1 see the 
issues. (Italics supplied.) 

Also, in the Court’s Opinion (p. 38 T. P.) the Court 
stated: 


• • • No matter what the parties may have had in 
mind, the Court must construe their rights on the basis 
of the contract as written. • • • 

The lower Court, in its opinion, recognized the rule that 
a contract should be construed as against the party who 
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draws it (p. 38, T. P.). It is admitted that the contract 
herein was drawn by the appellee. 

Appellant argues that the lower Court erred in summarily 
deciding this case without considering the background and 
intent of the parties, and the many pleadings and exhibits 
on file. The words, “Office of Price Administration” desig¬ 
nated a branch of the Federal Government. If other super¬ 
ior branches of the Government made rulings and took ac¬ 
tions for and in lieu of the O.P.A., within the meaning of the 
“escalator clause,” it certainly resolved itself into making 
the use of the words “Office of Price Administration” am¬ 
biguous and subject to clarification and interpretation, as 
will appear more fully under Argument Two. 

2. Did the lower Court properly adjudge that the price of 
milk after July 1,1946, was not fixed or regulated by any 
Governmental Agency; and in particular Governmental 
Agencies which were successors to the Office of Price 
Administration? 

The appellee has for years bought milk and cream, and 
other dairy products, from dairies, or distributors, in the 
District of Columbia. Such dairy products are bought by 
the appellee for use in its various agencies and institutions 
in and around the District of Columbia. 

These purchases are made by appellee through its Pur¬ 
chasing Department, headed by the Purchasing Officer. The 
Purchasing Officer every three months requests the local 
distributors to submit bids for the products to be purchased, 
and usually the lowest bidders get the business. 

Up until the Second World War, the procedure was quite 
simple and no complications resulted between the appellee 
and the distributors. 

However, when we entered the war, the Congress and the 
President created many emergency agencies of the Federal 
Government to meet and control war conditions. 
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Among these agencies were the Office of Price Adminis¬ 
tration and the Office of Economic Stabilization. 

The O.P.A. controlled the prices of milk and dairy pro¬ 
ducts just the same as it did other commodities. 

About one year before the war, the producers in this 
locality had the Federal Government adopt a Milk Market¬ 
ing Order or Agreement for this area. It guaranteed the 
producers a minimum price for their milk. When the pro¬ 
ducers thereafter wanted to increase this minimum price, 
they petitioned the Agriculture Department; hearings would 
then be held; and the Secretary of Agriculture and the Presi¬ 
dent would then approve an increase if justified. 

Upon creation of the O.P.A., the procedure became more 
involved, for the reason that with the control of prices, it 
was necessary for the Department of Agriculture to act 
simultaneously on increases. If the producers were given 
an increase in prices from the distributors, the O.P.A. 
would concurrently order the retail prices to be increased 
to protect the distributors. 

Thus, starting about 1942, the distributors became very 
hesitant about submitting bids to the appellee, for milk 
which was to be delivered in the future, since future prices 
were so uncertain. 

At times, the appellee could only succeed in getting con¬ 
tract of one month’s duration, instead of three months. 

The appellee, therefore, was in a most unhappy and cha¬ 
otic condition. It could only purchase milk through bids and 
contracts. The appellee just did not have the machinery and 
personnel to be issuing bids and awarding contracts 
TWELVE TIMES EACH YEAR. Under the uncertain 
price conditions, some distributors would not even bid on 
thirty days future delivery. 

The principal obstacle was the uncertainty as to what 
action the Office of Price Administration would take on 
prices for milk and dairy products. 
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Appellee, in order to obtain bids for a three months de¬ 
livery period, then offered to the distributors, protection in 
the form of the following clause, which is commonly known 
as an “escalator clause”: 

Should the maximuim prices as promulgated by the 
Office of Price Administration, which are in effect on 
the date of the opening of these bids, be increased or 
decreased during the life of the contract, payment will 
be made by the District of Columbia at a rate of increase 
or decrease, not to exceed the same ratio that the prices 
herein quoted bear to the maximum prices authorized 
by the Office of Price Administration. 

The Purchasing Officer of appellee has admitted that he, 
or employes in his department, drew all the forms for bids, 
contracts, and the “escalator clause.” 

The producers would quite often ask for higher prices be¬ 
cause of increased costs in purchase of cows, feed costs, and 
labor. If it was decided to give them an increase, the mat¬ 
ter had to be cleared by the O.P.A., the Department of Agri¬ 
culture and the Office of Stabilization Administrator. If 
the producers were then allowed to charge higher prices, the 
distributors were authorized to do so too. 

The producers were being paid for their milk in two dif¬ 
ferent ways. From January 1, 1946, to May 31, 1946, the 
distributors were paying them in this area, $4.05 per hun¬ 
dredweight, and the Federal Government was paying the 
producer 90 cents per hundredweight of milk, through sub¬ 
sidies. The Federal Government was also paying the dis¬ 
tributors 28 cents per hundredweight through subsidies. 

It is elementary that the Federal Government was paying 
these millions of dollars in subsidies on milk, in order to 
keep down the cost to consumers. The appellee and all 
other consumers would have paid about three cents per quart 
more for milk, if it were not for the subsidies. 

One of the big and troublesome items during the first six 
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months of 1946, was the question of these subsidies. If 
they were eliminated, as Congress threatened, it meant that 
immediately the price of milk would go up three cents per 
quart to consumers. This was no secret. All of the pro¬ 
ducers and consumers were aware of the possibility. The 
following excerpts are taken from the Official Releases of the 
Stabilization Administrator, on the dates given, which are 
part of the record in the lower Court: 

Stabilization Administrator John C. Collet an¬ 
nounced today that the general level of returns to milk 
producers would be maintained during 1946 at the 1945 
level as a step to encourage attainment of 1946 produc¬ 
tion goals established by the Department of Agricul¬ 
ture. 

The Stabilization Administrator declared that pro¬ 
ducers’ returns would be maintained either by subsidy 
payment or by increases in price ceilings should subsidy 
be eliminated. However, it is the policy of the Admin¬ 
istration, he pointed out, to avoid price increases where 
possible by making termination of subsidies subject to 
general stabilization of the cost of living. That policy 
was ENUNCIATED BY THE PRESIDENT on Jan¬ 
uary 21, when he ASKED THE CONGRESS TO EX¬ 
TEND AUTHORITY TO PAY SUBSIDIES AFTER 
JUNE 30 IF THEY ARE STILL NECESSARY FOR 
THIS PURPOSE. 

If it should become necessary to terminate or reduce 
dairy production payments as compared with 1945 
rates, Judge Collet added, such action would be accom¬ 
panied by upward adjustments in the ceiling prices of 
fluid milk and dairy products. These adjustments 
would approximately offset the amount of the dairy 
payments which may be withdrawn so as to maintain 
the general level of rates to producers. 

The dairy production payments, which are made di¬ 
rectly to producers and have been in effect at an annual 
rate of about $500 million, will be continued through 
March 31,1946. Announcement regarding continuation 
of the payments during the April-June period will be 
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made promptly, in line with the over-all policy of sub¬ 
sidies.” (Release 1/29/46) 

Producers returns generally will be maintained at 
the new high level established by today’s action, either 
by production payments or by increases in price ceilings 
if subsidies are eliminated. This is in line with a prom¬ 
ise made on last January 29th by former Stabilization 
Director John C. Collet that the level of returns would 
be maintained at the 1945 rate during 1946. The new 
rate replaces the 1945 rate as the standard. (Release 
4/15/46) 

The program provides for an increase on May 1 of 
20 cents per hundred pounds of milk in the dairy pro¬ 
duction payment rate, and an additional 20 cents in¬ 
crease in producer returns on July 1, either through 
subsidy or market price increase. The form of the 
July 1 increase in returns depends on Congressional 
action on the subsidy program. (Release 4/19/46) 
(Italics and emphasis supplied.) 

It was in the atmosphere of all these uncertainties that 
the appellee was asking for bids for milk for the period, 
July 1,1946 to September 30,1946, and the appellee offered 
to the distributors the same “escalator clause” which had 
protected the successful bidders in the past. 

For instance, appellant had a contract with appellee for 
the period April 1, 1946, to June 30, 1946. As of June 1, 
1946, the producers were allowed a 40-cent increase per 
hundredweight, from $4.05 to $4.45. Simultaneously, the 
distributors were allowed a 46-cent increase per hundred¬ 
weight. The appellee, under the same worded “escalator 
clause,” paid appellant this 46 cents increase for the month 
of June, without argument. 

On June 26,1946, the appellant was awarded a substantial 
part of the business for the period July 1,1946 to September 
30,1946, and appellant had already given to appellee a bond 
to guarantee performance. 
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Both parties knew that if subsidies were discontinued by 
the Congress during the three months period of the contract, 
that the O.P.A. would immediately increase the price of 
milk, and under the “escalator clause” the appellee would 
have to pay for the increase, just the same as it did in June 
of 1946. 

The President of the United States vetoed legislation of 
Congress covering the O.P.A. and subsidies, on June 29, 
1946, and subsidies stopped as of close of business June 30, 
1946. 

The producers immediately increased the price of milk 
to distributors throughout the United States, to offset the 
loss of the 90-cent subsidy. The distributors immediately 
increased the price of milk to all consumers in the United 
States. 

The producers in this marketing area increased the price 
90 cents, the amount of the subsidy they had been receiving, 
making the new price to distributors $4.45 plus 90 cents, or 
$5.35 per hundredweight. The distributors therefore had 
to pay the producers ’ increase, plus losing their 28 cents per 
hundredweight subsidy; and therefore increased the price to 
consumers about three cents per quart. 

Wasn’t this the natural thing to expect? Hadn’t the 
President of the United States and the Stabilization Admin¬ 
istrator so stated in the aforequoted releases? 

On July 25,1946, Congress passed new legislation, being 
Public Laws 548—79th Congress, wherein the Price Decon¬ 
trol Board was created, and given power to decide whether 
milk was to be regulated by the Office of Price Administra¬ 
tion and whether subsidies thereon were to be paid by the 
Government. On page 5 of said Act, appears the following 
language: 

“Such Board shall direct that any such commodity 
(milk) shall not be so regulated unless it finds: 

(i) that the price of such commodity (milk) has risen 
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unreasonably above a price equal to the lawful maxi¬ 
mum price in effect on June 30, 1946, plus the amount 
per unit of any subsidy payable with respect thereto as 
of June 29 , 1946 . 

Acting upon the above directions of Congress, the Price 
Decontrol Board held hearings, AT WHICH THE O.P.A. 
OFFICIALS WERE PRESENT AND TOOK PART, and 
on August 20,1946 made certain determinations and rulings 
(Federal Register, Vol. 11, page 9138, Aug. 22, 1946) in 
connection with milk. In its directive printed on page 9138 
of the Federal Register, the second paragraph reads as 
follows: 

“Whereas the Price Decontrol Board has set forth its 
reasons for the action herein taken in a statement of 
its determinations 

The statement of its determinations does not appear in the 
Federal Register but a copy thereof was attached to Plain¬ 
tiff’s Points and Authorities. 

THE BOARD REESTABLISHED SUBSIDIES ON 
SOME PRODUCTS. As to milk, the Board determined: 

The information received to date, however, seems to 
evidence restraint and to show that in general prices 
have been in the neighborhood of the June 30 ceiling 
plus the subsidy. Therefore the Board has failed to 
find that the price has risen unreasonably above the 
June 30 ceiling plus subsidy. 

THE DECONTROL BOARD HAD FULL AUTHOR¬ 
ITY AND COULD JUST AS WELL HAVE PLACED 
MILK BACK UNDER O.P.A. CONTROL AND REES¬ 
TABLISHED SUBSIDIES ON MILK. 

Instead, it approved the increases, and in particular the 
increases to consumers. 
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We, therefore, have the approval of the Government 
agency created by Congress to cooperate with the O.P.A., 
and whose power was greater than the O.PA., of the in¬ 
crease in the price of milk which went into effect on Jnly 3, 
1946. 

It must be remembered also that the increase to offset loss 
of subsidies had been promised by the President of the 
United States and the Office of Stabilization Director in the 
releases above set forth. 

By Executive Order No. 9250, dated October 3, 1942, the 
President of the United States ordered the establishment 
of the Office of Economic Stabilization, headed by an Eco¬ 
nomic Director. In Title IV, paragraph 3, it set forth: 

“Subject to the directives on policy of the Director, 
the prices of agricultural commodities shall be estab¬ 
lished or maintained or adjusted jointly by the Secre¬ 
tary of Agriculture and the Price Administrator; and 
any disagreements between them shall be resolved by 
the Director. 

Paragraph 5: 

The Director may perform the functions and duties, 
and exercise the powers, authority, and discretion con¬ 
ferred upon him by this Order through such officials or 
agencies, and in such manner, as he may determine. 
The decision of the Director as to such delegation and 
the manner of exercise thereof shall BE FINAL. 

The Office of Economic Stabilization was transferred to 
the Office of War Mobilization and Reconversion by Execu¬ 
tive Order No. 8762 on July 26,1946. 

It is quite clear from what has been outlined above, that 
the Decontrol Board approved the increases of July 3,1946, 
in the price of milk, of the producers to the distributors, and 
of the distributors to the consumers. 
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On September 14, 1946, the Department of Agriculture 
and the Office of War Mobilization and Reconversion, by 
Formal Order, granted an additional increase of 25 cents 
per hundredweight to the producers, permitting them to 
charge the distributors $5.60 per hundredweight. This in¬ 
crease was passed on to all consumers by the distributors, 
on the same date, September 14,1946. 

When the contract between these parties became effective, 
that is, on June 26, 1946, the producers were charging the 
distributors $4.45 per hundredweight for milk. On July 3, 
1946, the producers increased the price 90 cents per hundred¬ 
weight, which made the cost $5.35. This increase to $5.35 
was approved by the Decontrol Board, and remained in 
effect until September 14,1946. 

The Department of Agriculture and the Office of War 
Mobilization and Reconversion, on September 14,1946, took 
the price of $5.35, which had already been approved by the 
Decontrol Board, and approved another increase to pro¬ 
ducers of 25.cents per hundredweight, and, adding the 25 
cents to $5.35, made the new price for milk to distributors, 
$5.60 per hundredweight. This action was an additional 
confirmation by the Federal Government and its agencies, 
of the increase that went into effect on July 3,1946, because 
they tacked the 25 cents to the $5.35, and not to the $4.45 
price which was in effect on June 26, 1946. 

Appellant and appellee had been dealing with each other 
for years on the sale and purchase of milk. Their relations 
were very friendly. They knew the problems that con¬ 
fronted them, and when the word O.P.A. in the “escalator 
clause” was used, the Purchasing Department of appellee 
thought it had covered the situation, as did the officers of 
appellant. As set forth in affidavit in the lower Court, the 
Purchasing Officer of the appellee recommended that pay¬ 
ment be made to appellant. He knew that it meant a total 
loss to appellant of over four thousand dollars if the in- 
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crease was not paid. In other words, the Purchasing Offi¬ 
cer of appellee, the principal party appellant dealt with, 
was of the opinion that the actions taken by the various Gov¬ 
ernment Agencies since June 30, 1946, fully complied with 
the intent of the “escalator clause,” and that these agencies 
were proper successors of the O.P.A. 

Mr. Justice Holtzoff stated (p. 37, T. P.) as follows: 

“The Court construes the so-called escalator clause 
as meaning that if the maximum prices fixed by the 
Office of Price Administration should be charged by that 
agency then the contract prices should be adjusted ac¬ 
cordingly. INDEED, IF THE OFFICE OF PRICE 
ADMINISTRATION HAD BEEN SUCCEEDED BY 
SOME OTHER AGENCY, OR IF THE POWERS 
DEVOLVING UPON IT WERE TRANSFERRED 
TO SOME OTHER AGENCY, THE ESCALATOR 
CLAUSE WOULD APPLY TO ANY PRICE-FIXING 
ACTION OF SUCH OTHER AGENCY.” 

Appellant alleged before the lower Court and maintains 
now that the Decontrol Board was created by Congress to 
succeed the Office of Price Administration, and to cooperate 
with the O.P.A., and that when the Decontrol Board acted, 
it was the same as the O.P.A. acting. Indeed, it cannot be 
denied, that at the hearings of the Decontrol Board, the 
officials and representatives of the O.P.A. were continuously 
present and took a very active part in the proceedings. The 
Office of Price Administration submitted to the jurisdiction 
of the Decontrol Board and respectfully and obediently 
abided by its decisions. 

Mr. Justice Holtoff, in his memorandum opinion, ruled 
that the “escalator clause” would apply, if the Office of 
Price Administration had been succeeded by some other 
agency. 

The lower Court, we respectfully urge, misconstrued the 
intent and purpose of the Decontrol Act, when it ruled that 
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the Decontrol Board was not the successor to the Office of 
Price Administration. 

The lower Court, we also respectfully urge, misconstrued 
the intent and purpose of the Decontrol Act, when it ruled 
that the powers devolving upon the Office of Price Adminis¬ 
tration, were not transferred to the Decontrol Board. 

We also urge, that when the Department of Agriculture 
and the Office of War Mobilization and Reconversion, on 
September 14,1946, approved the $5.35 price, and approved 
further an additional increase of 25 cents, to $5.60, that this 
was another occasion when the “escalator clause” applied, 
through action of Government Agencies that had succeeded 
the O.P.A. 

In the case of U. S. Department of Agriculture v. Remund, 
decided by the Supreme Court of the United States on March 
17,1947, the opinion stated, in part: 

“The Farm Credit Administration is plainly one of 
the many administrative units of the United States 
Government, established to carry out the functions del¬ 
egated to it by Congress. It bears none of the features 
of a government corporation with a legal entity separate 
from that of the United States, whatever difference that 
might make as to the application of No. 3466. It had 
its inception in 1933 as an independent agency, assum¬ 
ing the functions of the Federal Farm Board and the 
Federal Farm Loan Board. Ex. Order No. 6084. In 
1939, it was transferred to the Department of Agricul¬ 
ture and placed under the general supervision and direc¬ 
tion of the Secretary of Agriculture. Reorganization 
Plan No. 1. Its functions, personnel and property were 
then consolidated in 1942 with those of certain other 
agencies to form the Food Production Administration 
of the Department of Agriculture. Ex. Order No. 9280. 
At no time has the Farm Credit Administration been 
other than an unincorporated agency of the United 
States Government, administering and lending funds 
appropriated by Congress out of the U. S. Treasury 
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and returning the money to the Treasury upon repay¬ 
ment. In short, IT IS AN INTEGRAL PART OP 
THE GOVERNMENTAL MECHANISM. AND THE 
USE OF A NAME OTHER THAN THAT OF THE 
UNITED STATES CANNOT CHANGE THAT 
FACT. Hence any debt owed the Farm Credit Admin¬ 
istration is a debt owed the United States within the 
meaning of No. 3466. ,, 

The O.P.A., too, was an agency of the United States Gov¬ 
ernment, and by using the words Office of Price Adminis¬ 
tration in the “escalator clause,” it was the same as saying 
the United States Government. Hence, any action taken 
by the O.P.A. was an action taken by the United States Gov¬ 
ernment. Consequently, if the United States Government 
decided (through legislation by Congress) to create the De¬ 
control Board and have said Board sit as a Court of Ap¬ 
peals to the O.P.A., and with power to tell the O.P.A. what 
to do and what not to do, when the said Decontrol Board 
acted, it was the same in law and fact, as if the O.P.A. acted. 

It is universally understood that the courts will interpret 
a contract so as to be just to both parties; that the interpre¬ 
tation will be broad enough to allow it to operate fairly and 
justly. Just recently, the Supreme Court of the United 
States in the case of Priebe & Sons, Inc., v. the United States, 
decided November 17, 1947, reversed the Court of Claims, 
and construed a contract to mean that liquidated damages 
were not intended under the circumstances of that case. 

Mr. Justice Holtzoff, in his memorandum opinion, acknow¬ 
ledged the rule that a contract should be construed as 
against the party who draws it, in the event of any ambig¬ 
uity. , He then ruled that there was no ambiguity in the 
“escalator clause.” 

Counsel for appellee in pleadings filed herein, admitted 
that the intent of the parties, concerning the “escalator 
clause,” should govern; and also admitted that the Office of 
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Price Administration could not act by itself, but that three 
Government Departments acted on prices simultaneously. 

The fact that there was an “escalator clause” in the con¬ 
tract, indicates that unusual circumstances existed. With 
these admissions by counsel for appellee being in the record, 
it is quite difficult to understand the ruling of the Court that 
no ambiguity exists, and the Court’s ruling that the intent 
and background are not material. 

The arguments and statements made herein, were sup¬ 
ported by exhibits, affidavits, and pleadings, filed in this 
cause in the lower Court. They were attached to appellant’s 
Points and Authorities, which according to the Rule as in¬ 
terpreted by the Clerk, could not be made part of the Record 
on Appeal. The entire hearing in the lower Court lasted 
but one hour, and counsel for appellant was not permitted to 
argue at length or refer to exhibits which he thought were 
germane, and therefore the Transcript of Proceedings is 
also quite limited. 

The records will show that during the three months period 
of the contract, appellant’s officers were in constant com¬ 
munication with the Purchasing Officer of appellee, and 
were instructed to file bills for the increased price and were 
assured the increase would be allowed. 

The records also show that the appellee acts very in¬ 
formally on contracts, and on the contract now in dispute the 
following informalities appear: 

1. The appellee ordered appellant not to date the con¬ 
tract but that it would be dated later on at the District 
building. 

2. In accepting appellant’s bid, R. M. Brennan, Pur- 
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chasing Officer, D. C., under date of June 26, 1946, 
states: 

“You are hereby notified that award has bee n ma de 
to you for all groups, except Group V and Group VlL. 

(x) Award on Group YII is being held in abeyance. 

R. M. Bbennan 
Purchasing Officer, D. C. 

(x) uncertain. 

3. Appellee was obligated to open the bids on June 
\ 2 , 1946, but arbitrarily postponed the opening of the 
bids to June 24,1946. 

4. One of the provisions in the contract is to the 
effect 

“NO PROPOSAL WILL BE CONSIDERED 
WHICH PROVIDES THAT THE DISTRICT 
SHALL GUARANTEE TO TAKE ANY DEF¬ 
INITE QUANTITY”. Page 5 of Contract. 

5. Throughout the contract, the quantity of milk to 
be delivered each day is very uncertain. The appellee’s 
employees are practically given the privilege of taking 
all or none, leaving appellant with a lot of milk on hand 
if the decision is “none”. 

It would appear that appellee did quite well in reserving 
for itself a lot of privileges and options. 

If appellee*s present position is sustained, it will mean a 
total and irreparable loss to appellant. 

3. The Lower Court should have made Findings of Fact 
and Conclusions of Law. 

After hearing brief arguments, the lower Court summar¬ 
ily rendered an opinion, which appears in the record of this 
case. Subsequent thereto, attorney for appellee submitted 
a Final Order to the Court. Attorney for appellant ap¬ 
peared before the lower Court on October 28, 1947, and 
argued to the Court that the Final Order should not be 
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signed nntil the Court had made Findings of Fact and Con¬ 
clusions of Law. The Court ruled as follows (p. 46, T. P.): 

“The authorities hold that when a motion for sum¬ 
mary judgment is granted no findings of fact or con¬ 
clusions of law are required or should be made, because 
a motion for summary judgment is granted only when 
there is no material issue of fact in controversy, and 
there being no material issue of fact in controversy no 
findings of fact are appropriate. Therefore, there will 
be no findings of fact or conclusions of law. I will just 
sign the order. That is the usual practice on motions 
for summary judgment.” 

“The Court: If you will examine the authorities in 
the Appellate Courts you will find that no findings of 
fact are made, or should be made, on a motion for judg¬ 
ment on the pleadings.” (p. 47, T. P.) 

Rule 52a F.R.C.P. states: “The Court shall find the facts 
specially and state separately its conclusions of law.” 

U. S. v. Causby, U. S. Supreme Court, 5/27/46. 

Bank of Madison v. Graber, U.S.C.C. of App. 7th 
Cir. 11/27/46. 

In Associates Discount Corporation v. Crow, 71 App. 
D. C., page 336, this Court stated: 

• • • It was further its duty, at the close of the trial 
upon the disputed facts, to make findings with respect 
to them and to make conclusions of law upon the whole 
case. In all actions tried upon the facts without a 
jury, the court shall find the facts specially and state 
separately its conclusions of law thereon and direct the 
entry of the appropriate judgment. 

Citing Boss v. Hardee, 68 App. D. C. 75. 

Findings of fact and conclusions of law must be sepa¬ 
rately stated. A statement at the end of the opinion 
that it should stand as the findings of fact and conclu- 
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isions of law in the case does not comply with the rule. 

Penmac Corp. v. Esterbrook Steel Pen Mfg. Co., 
D. C. N. Y., 27 Fed. Snpp. 86. 

Detective Comics v. Bruns Publications, D. C. N. Y., 
28 Fed. Supp. 399. 

A memorandum opinion is not a finding of fact or a 
conclusion of law. 

Martin v. Drexel Ice Cream Co., C. C. A. 7, 80 Fed. 
(2d) 768. 

Appellant claims that the lower Court’s refusal to make 
Findings of Facts and Conclusions of Law, as called for by 
the aforelisted line of authorities, was erroneous. 

4. A Motion for Summary Judgment may not be granted 
where there is a genuine issue as to any material fact. 

The pleadings, exhibits, affidavits, and deposition, disclose 
genuine issues of material facts. The complaint alleges 
that the Office of Price Administration was factually and 
legally succeeded through Congressional legislation, by 
other governmental agencies. Appellee denied that allega¬ 
tion. Affidavits, exhibits, and points and authorities, filed 
by both parties, raised questions as to the background and 
intent existing before the contract was executed. Appellee 
took the deposition of Philip A. Simpson, one of the officers 
of appellant, and the appellee has ordered practically the 
entire deposition printed as appearing in the Joint Appen¬ 
dix, which in itself is quite conclusive that there are genuine 
issues of material facts. 

In De Savitsch v. Patterson, No. 9136, decided by this 
Court on December 16,1946, Mr. Justice Clark stated in his 
opinion, reversing the lower Court: “There are, we think, 
very real and genuine questions of fact raised which ought 
not to have been disposed of, as they were, by summary 
judgment. ’ ’ 
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In Garrett Biblical Institute v. American University, No. 
9458, decided by this Court on June 30, 1947, Mr. Justice 
Clark stated in his opinion, reversing the lower Court: “It 
does not follow, that, merely because each side moves for a 
summary judgment, there is no issue of material fact.” 

In Krug v. Santa Fe Pacific R. R. Co., No. 9167, decided 
by this Court on October 21,1946, Mr. Justice Groner stated 
in his opinion, reversing the lower Court: “In the face of 
such a dispute of fact, summary judgment was not available 
to Santa Fe.” 

In Domestic and Foreign Commerce Corporation v. Little¬ 
john, No. 9553 decided by this Court on December 8, 1947, 
Mr. Justice Clark stated in his opinion, reversing the lower 
Court: “The summary nature of the hearing preceding dis¬ 
missal precluded the careful consideration to which appel¬ 
lant was entitled.” 

The Supreme Court of the United States in Lillie v. 
Thompson, No. 206, October Term, 1947, decided November 
24,1947, in reversing the lower Courts, stated: “We are of 
the opinion that the allegations in the complaint, if sup¬ 
ported by evidence, will warrant submission to a jury.” 

Some of the issues in this case are: 

1. Why was the “escalator clause” placed in the contract 
and what was the intent and background in connection there¬ 
with? 

2. Were there any governmental agencies appointed and 
created by Congress to succeed the Office of Price Adminis¬ 
tration ? 

3. If so, did such agency or agencies approve an increase 
in price of milk between July 1, 1946, and September 30, 
1946? 

4. Did the Purchasing Officer of appellee draw the con¬ 
tract and “escalator clause,” and did he recommend to the 
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Commissioners of the District of Columbia that the increase 
claimed by appellant be paid? 

CONCLUSION 

Because of emergency conditions, appellant could not 
contract to deliver milk in the future to appellee unless ap¬ 
pellee provided protection to appellant in case of increased 
prices. 

Appellee, therefore, prepared and offered the escalator 
clause as protection and security to appellant. 

Iricreased prices developed and appellant continued de¬ 
livery of milk during period called for in the contract, upon 
assurance of appellee’s purchasing officer that the increase 
involved would be paid. 

The increase in price came within intent and purpose of 
the Escalator clause, and appellant would suffer an irrepa¬ 
rable loss of over Four Thousand Dollars if judgment of 
lower court is affirmed. 

It is therefore respectfully contended that the judgment 
of the lower court should be reversed. 

, Respectfully submitted, 

John F. Hilly ard 

! Attorney for Appellant 
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JOINT APPENDIX 


JURY ACTION 

48 Filed Jan. 10,1947 

Charles E. Stewart, Clerk. 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Simpson Bros., Inc., a corporation, 41 L St., S.E. 

Washington, D. C. 

Plaintiff, 

vs. 

District of Columbia, a Municipal Corporation, 

14th and Penna. Ave., N.W. 

Washington, D. C. 

Defendant. 

Civil Action No. 116-47. 

Complaint—Debt 

1. This Court has jurisdiction of this action which is in¬ 
stituted to recover a balance of more than $3000.00 for dairy 
products supplied to defendant. 

2. Pursuant to a contract between plaintiff and defend¬ 
ant, plaintiff supplied dairy products to defendant during 
the months of July, August and September of 1946. The 
following balances are due plaintiff by defendant under 
said contract: 

July, 1946 _$1465.92 

August, 1946 - 1436.82 

September, 1946 _ 1583.18 

Total balance due_$4485.92 

3. Wherefore, the premises considered, plaintiff demands 
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judgment against defendant for the said sum of $4485.92, 
interest from September 30, 1946, and costs. 


John F. Hillyard 
Attorney for Plaintiff 

\ 416 5th St., N.W. 

Washington, D. C. 

RE. 0330 

Jury trial demanded. 

John F. Hill yard 
Attorney for Plaintiff. 


i Motion for More Definite Statement or for Bill of 
49 Particulars. 

Comes now the Defendant, District of Columbia, 
and moves for a more definite statement or bill of particu¬ 
lars, and as grounds therefore states that the Complaint is 
not sufficiently definite to enable the Defendant to prepare a 
responsive pleading. 


Bill of Particulars 

50 I Comes now the plaintiff herein, through its attor¬ 
ney of record, John F. Hillyard, and for answer to 
the motion filed herein by defendant asking for a more 
definite statement or bill of particulars, states as follows: 

1. Copy of the contract upon which suit is based, is at¬ 
tached hereto and made a part hereof, said contract showing 
bids were received June 24,1946, and award made June 26, 
1946, made and concluded Sept. 20, 1946, and approved 
finally by the Board of Commissioners as of September 24, 
1946. The balance due on merchandise supplied for the 
period July 1, 1946 to September 30, 1946, is that amount 
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which is additional to the bid figures quoted in said con¬ 
tract, and covers the increased cost of products to plain¬ 
tiff, which increase was approved by the Office of Price 
Administration and its successors, and is therefore charge¬ 
able to defendant in accordance with the terms of said con¬ 
tract, as per the following provision appearing on page six 
of said contract: 

‘‘Should the maximum prices as promulgated by the 
Office of Price Administration, which are in effect on 
the date of the opening of these bids, be increased or de¬ 
creased during the life of the contract, payment will be 
made by the District of Columbia at a rate of increase 
or decrease, not to exceed the same ratio that the prices 
herein quoted bear to the maximum prices authorized 
by the Office of Price Administration.” 

Said contract bears No. S473. 

2. Itemized statements have been forwarded to defendant, 
for the amounts claimed, and have been in its possession for 
months. The various items are as follows: 


51 Additional Balances due: 


Institution 

July 

August 

September 

D. C. JaH 

$101.66 

$113.28 

$114.41 

District Training School 

130.00 

130.00 

144.00 

Industrial Home School 




(White) 

63.70 

67.24 

50.26 

Industrial Home School 




(colored) 

102.86 

114.48 

115.40 

Gallinger Hospital 

627.17 

677.64 

791.18 

Municipal Lodging House 

1.45 

1.25 

1.57 

Home for the Aged 

210.00 

230.00 

221.80 

A. Bowen School 



2.25 

Health School 



5.25 

Natl. Training School for 




Girls 

16.34 

17.40 

18.14 
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Women’s Bureau, House of 


Detention 

6.75 

6.75 

7.02 

T. B. Hospital 

52.52 

65.56 

70.94 

Temporary Home for Soldiers 
& Sailors 7.25 

8.00 

8.10 

Receiving Home for 
Children 

117.12 

34.32 

32.86 


$1436.82 

$1465.92 

$1583.18 


The additional amounts set forth above are figured at 10c 
per gallon for milk and 4c per quart for cream, which are 
increases approved by the Office of Price Administration 
and the Decontrol Board and the Department of Agricul¬ 
ture, the duly appointed governmental successors of the 
Office of Price Administration. 


Record Division, E. D. 


52 ! Contract Form 1 (revised as of Oct. 18, 1945 

Supplies, etc. (Corporations, 

Bids received June 24, 1946 
Award made June 26, 1946 
This contract has been compared 
with accepted proposal and the 
prices and quantities are correct: 

Approved as to form: 


/s/ P. M. Lumpkins 
Chairman, Contract Board, D. C. 

/s/ Henry E. Wixon 
Assistant Corporation Counsel, D. C. 
P. 0. Schedule No. 8468-A 

This Contract 


(No. S 473 

Made and concluded this 20th day of Sept. 1946, by and 
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between the District of Columbia, a municipal corporation, 
of the first part, hereinafter called “District,” and Simpson 
Bros., Inc., a corporation organized and existing under the 
laws of the State of Delaware, of the City of Washington, 
District of Columbia, 

of the second part, hereinafter called “Contractor,” 

Witnesseth, that the parties hereto mutually agree as 
follows: 

Article 1. The Contractor shall: 

Furnish and deliver milk, cream and buttermilk to various 
institutions of the District of Columbia during the period 
beginning July 1,1946, and ending September 30,1946, for 
the prices named herein: all in strict accordance with the 
instructions to bidders, general conditions, Addendum No. 
1, specifications and schedule hereunto attached and made 
parts of this contract. 

Form 1 E.D. Contract—2nd page 
53 In Witness Whereof, the parties hereto have ex¬ 
ecuted this contract under their several seals the day 
and year first above written. 

District of Columbia 

(Seal of D. C.) (a municipal corporation) 

/s/ By R. M. Brennan 

Purchasing Officer, D. C. 


Witness: 

• /s/ Catherine H. Lambert 
As to Purchasing Officer, D. 


- (Corporate Seal) 
Attest: 

Otto Phillips 
Acting Secretary 


C. 

Simpson Bros., Inc. 

41 L Street, S. E. 
Washington, D. C. 
(Address) 

/s/ By Philip A. Simpson 
Treasurer 
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Certificate as to Corporation 

I, Otto Phillips certify that I am Acting Secretary of the 
Corporation named herein; that Philip A. Simpson who 
signed the contract on behalf of the corporation was then 
Treasurer of said corporation; that I know his signature, 
and his signature thereto is genuine; that said contract was 
duly signed and sealed for and in behalf of said corporation 
by authority of its governing body. 

! /s/ Otto Philips 

(Corporate Seal) Acting Secretary 

The Commissioners of the District of Columbia, appointed 
under an Act entitled “An Act to provide a permanent form 
of government for the District of Columbia,” approved 
June 11,1878, having first considered the foregoing contract 
as required by an Act entitled “An Act to grant additional 
powers to the Commissioners of the District of Columbia, 
and for other purposes,” approved December 20, 1944, sit¬ 
ting as a Board, have approved the same and have directed 
their Secretary to indicate their approval thereon, who has 
hereunto set his hand and authority of the Act of Congress 
entitled “An Act to relieve the Commissioners of the Dis¬ 
trict of Columbia of certain ministerial duties, approved 
February 11, 1932. 

Approved by the Commissioners of the District of Colum¬ 
bia, sitting as a Board, 

September 24, 1946. 

/s/ By G. M. Thornett 

Secretary, Board of Commissioners, D. C. 

Important Notice 

57 It is the intention of these specifications to obtain 
competitive proposals from dairies quoting prices 
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for delivery of milk, cream and buttermilk to institutions, 
schools, child day care centers, listed herein, in the quanti¬ 
ties set forth in the attached schedule for the period begin¬ 
ning July 1,1946, and ending September 30, 1946. 

Should the maximum prices as promulgated by the Office 
of Price Administration, which are in effect on the date of 
the opening of these bids, be increased or decreased during 
the life of the contract, payment will be made by the District 
of Columbia at a rate of increase or decrease, not to exceed 
the same ratio that the prices herein quoted bear to the 
maximum prices authorized by the Office of Price Adminis¬ 
tration. 

Compliance Clause 

58 The bidder certifies, irrespective of whether he is 
a party thereto, that he is complying with all market¬ 
ing agreements, licenses, orders, or amendments thereto 
now in effect, if any, executed or issued by the Secretary of 
Agriculture under the provisions of Public Act No. 10, 73d 
Congress, as amended and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, pertaining 
to milk or its products and applicable to any of the commodi¬ 
ties to be furnished under the contract for which this bid is 
offered and/or to the bidder. If this bid is accepted the 
bidder will continue to comply with all the provisions of 
said marketing agreements, licenses, orders, or amendments 
thereto according to the terms thereof, in effect on the open¬ 
ing of this bid, without regard to whether he himself is a 
party to any of the said regulations. 

The contractor shall not accept from a subcontractor or 
supplier in the performance of this contract any of the com¬ 
modities to be furnished under this contract unless the sub¬ 
contractor or supplier has filed with the contractor a certifi¬ 
cate of compliance in form as required by the contracting 
officer, or if the Secretary of Agriculture has determined 
that such subcontractor or supplier is failing in the compli- 
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ance to which he has certified and the contractor has been 
notified in writing by the contracting officer. If the contrac¬ 
tor violates or fails to comply with any of the foregoing 
requirements, the Government of the District of Columbia 
may, by written notice to the contractor, terminate the con¬ 
tractor’s right to proceed with the deliveries under this 
contract and purchase in the open market or otherwise pro¬ 
cure the undelivered portion of the commodity or commodi¬ 
ties to be furnished, and the contractor and his surety shall 
be liable to the Government of the District of Columbia for 
any excess cost occasioned the Government of the District of 
Columbia, thereby, Provided, That the determination of the 
Secretary of Agriculture as to the failure of compliance by 
the contractor or subcontractor to which they have certified 
or agreed, shall be final and conclusive upon the parties 
hereto. 


l Certificate of Compliance with A. A. A. 

(To be executed by subcontractor or supplier and filed with 

contractor). 

It is hereby certified that irrespective of whether the un¬ 
dersigned is a party thereto, the undersigned is complying 
with and will continue to comply with all marketing agree¬ 
ments, licenses, orders, or amendments thereto now in effect, 
if any, executed or issued by the Secretary of Agriculture 
pursuant to Public Act No. 10, 73d Congress, as amended 
and as reenacted and amended by the Agricultural Market¬ 
ing Agreement Act of 1937, pertaining to milk or its pro¬ 
ducts and applicable to any of the commodities furnished 
to the Government of the District of Columbia under the 
contract between the parties hereinafter named, and/or to 
the undersigned, under the terms thereof. 

Simpson Bbos., Inc. Wakefield Daisy (Contractor) 

41 L St., S. E., Washington, D. C. 


(Dept, or Agency) 
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executed Aug 


Aug 17 1946 
(Date) 


17 1946 


Simpson Bbos., Inc. .Wakefield Dairy 
41L St., S. E., Washington, D. C. 

/s/ Philip A. Simpson 
(Signature) 


Answer 

66 1. Defendant is without knowledge or information 
sufficient to form a belief as to the allegations of 

paragraph numbered 1 of the Complaint. 

2 and 3. Defendant admits the allegations contained in 
the first sentence of paragraph numbered 2 of the Complaint. 
The remaining allegations of paragraphs numbered 2 and 3 
of the Complaint are denied. 

4. Answering the Bill of Particulars to the Complaint, 
herein filed, Defendant says: 

A. Defendant admits the allegations of the first and 
last sentences of paragraph numbered 1 of the Bill of Par¬ 
ticulars. Defendant denies the allegations of the second 
sentence, except that it admits that the quoted language ap¬ 
pearing in the second sentence of paragraph numbered 1 of 
the Bill of Particulars appears as an addition to the con¬ 
tract under the caption “Important Notice”. 

B. Defendant denies the allegations of paragraph 

67 numbered 2 of the Bill of Particulars. 


Motion for Summary Judgment 

68 The Defendant District of Columbia moves the 
Court for Summary Judgment on the Complaint, Bill 
of Particulars annexed thereto, and Answer, on the ground 
that there is no genuine issue of material fact and the De- 
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fendant District of Columbia is entitled to judgment as a 
matter of law. 

• ••••••••• 

Answer to Motion for Summary Judgment 

69 Comes now the plaintiff herein, Simpson Brothers, 

! Inc., and for answer to defendant’s motion for sum¬ 
mary judgment, this plaintiff denies that defendant District 
of Columbia is entitled to judgment as a matter of law. 


i Motion for Summary Judgment 

70 The plaintiff, Simpson Brothers, Inc., moves the 
Court for Summary Judgment on the Complaint, Bill 

of Particulars annexed thereto, Answer and Stipulation 
filed herein; and since the parties hereto have by stipulation 
arrived at a definite amount on the account involved, which 
amount plaintiff claims is owing to it by defendant by rea¬ 
son of the provisions of the contract between said parties, 
this plaintiff concurs with the defendant that there is no 
genuine issue of material fact; and the plaintiff, Simpson 
Brothers, Inc., is entitled to judgment as a matter of law. 

• ••••••«•• 

Stipulation 

71 It is hereby stipulated and agreed by and between 
i counsel for plaintiff and counsel for defendant that 

upon final determination of this case the Court is requested 
to refer the matter to the Auditor of the Court for determi¬ 
nation of the amount, if any, due plaintiff by the defendant, 
upon the basis of the ruling of the Court on the law. 

This stipulation supersedes and takes the place of the 
stipulation filed herein on July 28,1947. 

• ••••••••• 
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Affidavit of James Otto Phillips, Vice President and 
72 General Manager of Simpson Bros., Inc. 

District of Columbia, ss : 

James Otto Phillips, being first duly sworn, deposes and 
says that he is Vice President and General Manager of 
Simpson Bros., Inc., and held such position during the year 
1946. That during the months of July and August, 1946, 
he and Paul F. Needling, General Manager of Richfield 
Dairy, went jointly to the District Building to confer with 
Roland M. Brennan, Purchasing Officer of the District of 
Columbia, in connection with the escalator clause appearing 
in the contracts with the District of Columbia of both 
dairies, for the months of July, August and September of 
1946, and that the said Roland M. Brennan stated in their 
joint presence that the increase in the price of milk to the 
dairies as of July 3, 1946, was an increase as was contem¬ 
plated by the Purchasing Department and the two dairies, 
and the said Roland M. Brennan further stated that while 
the Office of Price Administration was unable to increase 
the maximum prices, the District of Columbia had a moral 
obligation to pay the said increase, and that he would recom¬ 
mend that the increase be paid. That attached to this affi¬ 
davit is an exact copy of a letter received by Mr. Needling 
under date of August 13,1946, from R. M. Brennan. That 
some time and several times subsequent to August 13,1946, 
the said Roland M. Brennan told this affiant and other par¬ 
ties that he had formally recommended on behalf of the 
Purchasing Department that the additional bills of the two 
dairies covering the increase be paid. The said Roland M. 
Brennan told this affiant that the escalator clause was pre¬ 
pared by the Purchasing Department of the District of 
Columbia. 
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Mr. P. F. Needling 

73 General Manager 
Richfield Dairy Corp 

1213 S Capitol St 
Washington 3, D. C. 

My dear Mr. Needling: 

This will acknowledge the receipt of yonr letter of Angnst 
10,1946, in regard to yonr contract for furnishing milk and 
cream for Glenn Dale Sanatorium for the months of July, 
August, and September. 

It is my intention to arrange a conference to consider 
what can be done in the matter of increased prices but be¬ 
fore doing so I deem it advisable to wait until August 20th, 
by which time some decision must be made by the Price 
Decontrol Board as to whether or not dairy products will 
be recontrolled. 

Very truly yours, 

/s/ R. M. Brennan 

RMB :bd Purchasing Officer, D. C. 

• *•*•••••• 

Affidavit of Robert L. Mudd, Acting Auditor 

74 i of the District of Columbia. 

District of Columbia, ss: 

Robert L. Mudd, being first duly sworn, deposes and says 
that he is the Acting Auditor of the District of Columbia; 
that he, in the course of his official duties, has caused to be 
compiled the recapitulation of payments made under Con¬ 
tract No. S-473 by the District of Columbia to Simpson 
Bros., Inc., said recapitulation being attached hereto as part 
of this Affidavit as Exhibit No. “A”; and that the recapitu¬ 
lation was made from the original copies of said vouchers, 
kept in his custody, and the recapitulation is a true and 
accurate statement of the material contained therein. 

Acting Auditor, District of Columbia, 
/s/ Robert L. Mudd 


i 
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Subscribed and sworn to before me this 6th day of Au¬ 
gust, 1947. 

Amelia S. Dees Notary Public in and for the District of 
Columbia. My commission expires Jan. 1, 1951 

Recapitulation of Payments made under Contract No. 
75 S-473 between Simpson Bros., Inc., as the seller, and 

the District of Columbia, as the purchaser, for supply¬ 
ing milk and milk products to various District of Columbia 
Institutions in July, August and September, 1946 
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Affidavit of Roland M. Brennan, Purchasing Officer 
of the District of Columbia 

77 District of Columbia, ss : 

Roland M. Brennan being fijst duly sworn, deposes 
and says that he is now and has been at all times material 
to the issues of this case the Purchasing Officer of the Dis¬ 
trict of Columbia, a municipal corporation; that as Pur¬ 
chasing Officer for the District of Columbia, a municipal 
corporation, he affixed his signature, and thereafter the seal 
of the District of Columbia was affixed to Contract No. S 
473, dated September 20,1946, by and between the District 
of Columbia, a municipal corporation, and Simpson Bros., 
Inc., a corporation organized and existing under the laws 
of the State of Delaware (copy of said contract being an 
exhibit to the plaintiff’s bill of particulars herein); that 
advertisement had been made for bids for said contract; 
that Simpson Bros., Inc., on June 24, 1946, submitted in 
writing a formal bid for said contract (copy of which is ap¬ 
pended hereto marked “Exhibit A”); that the bids were 
thereafter opened and award was made to Simpson Bros., 
Inc., in accordance with the said bid of Simpson Bros., Inc., 
on June 26,1946; that copy of letter to Simpson Bros., Inc., 
notifying Simpson Bros., Inc., of the award to it is attached 
hereto marked “Exhibit B”; and that said contract was 
executed by the parties pursuant to the formal written bid 
of Simpson Bros., Inc., aforesaid. 

Affi ant further states that Simpson Bros., Inc., en- 
7S tered upon performance of the contract in the months 
of July, August and September, 1946, as required by 
the contract and performed the contract in full; and that 
Simpson Bros., Inc., was paid in full by the District of Co¬ 
lumbia for performance under the said contract. 

Affia nt further states that the intention of the District of 
Columbia, a municipal corporation, in advertising for bids 
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for the said contract, in making the award to Simpson Bros., 
Inc., and in formally executing said Contract No. S 473 was 
to comply strictly with the bid documents which are part 
and parcel of Simpson Bros., Inc., formal bid (Exhibit A 
attached hereto). Affiant particularly states that the fol¬ 
lowing 

“IMPORTANT NOTICE 

I “It is the intention of these specifications to obtain 
competitive proposals from dairies quoting prices for 
delivery of milk, cream, and buttermilk to institutions, 
schools, child day care centers, listed herein, in the 
quantities set forth in the attached schedule for the 
period beginning July 1, 1946, and ending September 
30, 1946. 

“Should the maximum prices as promulgated by the 
Office of Price Administration, which are in effect on 
the date of the opening of these bids, be increased or 
decreased during the life of the contract, payment will 
be made by the District of Columbia at a rate of increase 
or decrease, not to exceed the same ratio that the prices 
herein quoted bear to the maximum prices authorized 
by the Office of Price Administration.”, 

actually expresses the intention of the District of Columbia, 
a municipal corporation, on June 26, 1946, the date the 
award was made to Simpson Bros., Inc., in accordance with 
the formal bid of Simpson Bros., Inc., aforesaid and also 
on September 20, 1946, which is the date of said Contract 
No. S 473. Affiant states that it was never, and is not now, 
the intention of the District of Columbia, a municipal corpo¬ 
ration, that the schedule of prices to be paid for the milk and 
dairy products supplied by Simpson Bros., Inc., under said 
contract was or is different from the schedule of prices as 
specifically provided in said contract and that no increase 
in such schedule of prices ever occurred by operation of the 
aforesaid language under the heading “IMPORTANT 
NOTICE”, for the reason that maximum prices for milk 
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and other dairy products as promulgated or author- 
79 ized by the Office of Price Administration were never 
increased or decreased during the life of the contract, 
as specified in said “IMPORTANT NOTICE”. 

(s) Roland M. Brennan 

• ••••••••• 

Exhibit “A-2” to Brennan Affidavit 
81 IMPORTANT NOTICE 

It is the intention of these specifications to obtain 
competitive proposals from dairies quoting prices for de¬ 
livery of milk, cream, and buttermilk to institutions, schools, 
child day care centers, listed herein, in the quantities set 
forth in the attached schedule for the period beg inning 
July 1,1946, and ending September 30,1946. 

Should the maximum prices as promulgated by the Office 
of Price Administration, which are in effect on the date 
of the opening of these bids, be increased or decreased dur¬ 
ing the life of the contract, payment will be made by the 
District of Columbia at a rate of increase or decrease, not 
to exceed the same ratio that the prices herein quoted bear 
to the maximum prices authorized by the Office of Price 
Administration. 


Exhibit “A-3” to Brennan Affidavit 

S2 Proposal for Schedule No. DC 8468-A Milk, Cream 
and Buttermilk July to September, 1946 Various 
Institutions and Schools 

Issued Jun 5 -1946 

Proposals submitted on other than this form, or upon this 
form without the District’s specifications and General 
Conditions attached, may be considered informal 
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Opening Date for This Proposal 
10 A. M., E. S. T. Jnn 12 1946 
(Form of Invitation for Bids—Reverse Side) 


To The Purchasing Officer, D. C. Date Jun 211946 
Room 320, District Building, 

14th and E Streets, NW., 

Washington 4, D. C. 

In compliance with your invitation for proposals to fur¬ 
nish the work, material, or supplies, listed herein, the under¬ 
signed, Simpson Bros., Inc., a corporation organized and 
existing under the laws of the State of Delaware, a partner¬ 
ship consisting of_an individual trading as 

--of the city of Washington, D. C., hereby 

proposes to furnish and deliver to the District of Columbia 
the work, materials, or supplies listed herein, in strict ac¬ 
cordance with the Instructions to Bidders and General Con¬ 
ditions and Specifications of this proposal, at the prices set 
opposite the respective items which it is proposed to fur¬ 
nish, within_calendar days after day of order of the 

Purchasing Officer, D. C., and agrees upon receipt of writ¬ 
ten notice of the acceptance of this proposal to execute, if 
required, a formal contract in strict accordance with the 
proposal as accepted, and to give bond, if required, with 
good and sufficient surety or sureties, for the faithful per¬ 
formance of the contract, within ten (10) days after being 
called upon to do so. 

A discount of-per cent will be allowed for payment 

within-days from date of completion of work or re¬ 

ceipt of materials or supplies in accordance with the con¬ 
tract and receipt of properly executed voucher by the de¬ 
partment or institution to which the material or service was 
delivered. If less than ten (10) days, discount will not be 
considered in making the award. 

-inclose herewith (state form of guarantee, or if none 
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required, so state—see paragraph 7 of Instructions to Bid¬ 
ders and General Conditions)_for Bond ($2500.00) 

as a guarantee to execute formal contract and furnish bond 
as described in paragraph 16 of Instructions to Bidders and 
General Conditions after notice from the District that this 
bid, or any part thereof, has been accepted by the District, 
and it is expressly agreed that upon the failure of the under¬ 
signed to submit properly executed contract and bond 
within the time required, the District may declare the under¬ 
signed in default and secure the items of work, services, 
materials or supplies described in the specifications by con¬ 
tract or otherwise and charge the excess cost to this bid 
guaranty. 

I Hereby Certify that the price or prices quoted herein 
do not exceed any existing price ceiling or price regulation 
established or promulgated by the Office of Price Adminis¬ 
tration, or otherwise made effective. 

Orders and correspondence should be addressed to Simp¬ 
son Bros., Inc. Wakefield Dairy, 41 L St, S. E., Washing¬ 
ton, D. C. 

(Sign here) Simpson Bros., Inc. Wakefield Dairy 

41 L St., S. E., Washington, D. C. 

• (Name under which business is conducted) 

Typewritten or stamp signature not considered valid 
without written signature of person signing. 

(Seal) Impress Corporate Seal Here 

By (s) Philip A. Simpson 

(Signature of person certifying) 
Treasurer 

(Official title or authority to certify) 
Place of business 41L St., S. E., Washington, D. C. 

(Street and number) 


(City and State) 
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Atlantic 4700 
(Telephone Number) 


John A. Simpson [Attest] 

Acting Secretary. 

# See paragraph 2 of Instructions to Bidders and General 
Conditions. 

Note— Type or print below the signatures the names of 
all persons signing. 

(Bid sheet) 


Exhibit “B” 

92 To Affidavit of Boland M. Bbennan 

June 26,1946 

Simpson Bros., Inc. Wakefield Dairy 
41 L Street, S. E. 

Washington, D. C. 

Gentlemen : 

Subject Milk, Cream & Buttermilk 
Schedule 8468-A 

You are hereby notified that award has been made to you 
for all groups, except Group V and Group VII. 

Award on Group VIE is being held in abeyance. 

Very truly yours, 

R. M. Bbennan, 
Purchasing Officer, D. C. 
Me 

Mailed June 27, 1946 Purchasing Office, D. C. 

This will certify that the foregoing is a true and correct 
copy of the original. 

Bebtka M. Fant, Notary Public in and for the District of 
Columbia. My Commission expires July 1, 1952. 
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Washington, D. C. 

97 Wednesday, September 10, 1947. 

Deposition of Philip A. Simpson, a witness of law¬ 
ful age, taken on behalf of the defendant in the above- 
entitled cause, wherein Simpson Bros., Inc., a corporation, 
is the plaintiff, and the District of Columbia, a municipal 
corporation, is the defendant, pending in the District Court 
of the United States for the District of Columbia, pursuant 
to notice, copy of which is hereto attached, before Edwin 
Dice, a notary public in and for the District of Columbia, 
in room 317, District Building, Fourteenth and E Streets, 
Northwest, Washington, D. C., at 2 o ’clock p. m., on Wed¬ 
nesday, September 10,1947. 
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Philip A. Simpson, a witness of lawful age, was 
thereupon duly sworn and, being examined by coun¬ 
sel, testified as follows: 


Direct 



By Mr. Donnelly: 

Q. Will you give us your full name? A. Philip A. Simp¬ 
son. 

Q. Do you hold any official position in Simpson Bros., 
Inc., a corporation? A. Yes. 

Q. What is that official position? A. Treasurer. 

Q. How long have you been treasurer of the corporation? 
A. Oh, possibly ten years, or more. 

Q. Were you treasurer of the corporation in the months 
of May, June, July, and August, of 1946? A. Yes, sir. 

Q. And on behalf of the corporation did you sign this 
contract which I hand you, labeled Contract No. S-473, be¬ 
tween the District of Columbia, a municipal corporation, 
party of the first part, and Simpson Bros., Inc., a corpora¬ 
tion, party of the second part, A. Yes, that is my signature. 
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Q. When did yon sign that contract. A. August 17. 

Q. 1946, A. August 17, 1946. 

Q. How is it that you recall that date, sir. A. It is dated 
right here (indicating), that is a stamped date that I 
99 put in there. 

Q. And you are pointing to what, A. A part of 
the contract, part of the compliance clause. 

Q. That is Certificate AAA. A. Yes, sir. 

Q. And you say you put this date stamp on here, which 
is August 17,1946; A. I did. 

Q. And you signed that compliance clause the same date, 
did you not? A. August 17. 

Q. Now, in the month of June, 1946, Mr. Simpson, you 
signed a formal proposal for the supplying of milk to cer¬ 
tain District of Columbia institutions, which culminated in 
Contract S-473, did you not, A. Yes, sir. 

Q. You did, A. Yes, sir. 

Q. Will you identify this document, which I will ask the 
reporter to mark as Defendant’s Exhibit 1, as the formal bid 
of Simpson Bros., Inc., which is culminated in Contract 
S-473? 

(Paper designated as the formal bid of Simpson Bros., 
Inc., was marked Defendant’s Exhibit 1.) 

The Witness. This seems to be the formal bid. 

By Mr. Donnelly : 

Q. Now, in executing ^his formal bid document, you did 
execute it on behalf of Simpson Bros., Inc., a corporation, 
did you not? A. Yes, sir. 


100 Q. Did Simpson Bros., Inc., receive the award 
under Schedule 846-8-A, which is the number carried 
on your formal bid proposal? A. The only way I can answer 
is that we delivered milk for the period specified in this bid. 
Q. And you delivered that milk pursuant to the proposal 
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made in your bid, which is marked Defendant’s Exhibit 1; 
is that right? A. Yes, sir. 

Q. How did yon know that you received the award of 
that particular contract? A. Well, that would be just 
second-hand knowledge I would have of it. 

101 Q. Who in the corporation would have first-hand 
knowledge of it? A. Well, perhaps Mr. Phillips 
would get it. 

Q. He is here today, is he not? A. Yes, sir. 

Q. Is Mr. John A. Simpson here today? A. He is here. 

#•••••#••• 

By Mr. Donnelly: 

Q. Now, with respect to Defendant’s Exhibit 3, which is 
the formal contract, No. S-473, at the time you signed the 
contract you were aware of the provisions of it, were you 
not, sir? A. Yes, sir. 


Q. Did you read the contract before you signed it? A. 
Yes, sir. 

Q. Now, I direct your attention to the language in De¬ 
fendant’s Exhibit No. 1, the two paragraphs under the head¬ 
ing “Importance notice,” which is a part and parcel of your 
formal bid document. You are familiar with that 
102 language, are you not? A. Yes, sir. 

Q. And that identical language does appear in De¬ 
fendant’s Exhibit 3, which is the formal contract, does it 
not, sir? A. Yes, it does. 

Q. At the time that you executed Defendant’s Exhibit 1, 
which was your formal bid, on behalf of your corporation, 
that language meant to you precisely what it said, did it 
not, sir? A. Yes. 

Q. Does it mean anything different at this time? A. Yes, 
sir. 
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Q. When did it first appear to yon to mean something 
different from what it said ? A. I wonld say'never—May I 
take that back, because in a way the conditions do have a 
different meaning. 

Q. When was that? A. I will say about August 20. 

Q. Of 1946? A. Yes. 

Q. It was not until then that the language to you had a 
different meaning than it expresses in your bid; is that 
right? A. There is a possibility of it having a different 
meaning. 

Q. As of August 20, 1946? A. Yes. 

Q. But not prior to that? A. Not prior, no. 

103 Q. Now, Mr. Simpson, your corporation did, as a 
matter of fact, supply milk under Contract S-473, 
being Defendant’s Exhibit 3, during July, August, and Sep¬ 
tember, of 1946, which were the months for performance 
stated in the contract, did it not, sir? A. Yes, sir. 

Q. And from time to time you submitted vouchers to the 
District of Columbia requesting payment for the milk and 
dairy products that you supplied, did you not, sir? A. Yes. 

Q. And Simpson Bros., Inc., was paid in full for the dairy 
products and milk supplied, according to the schedule of 
prices contained in Contract S-473, was it not? A. Well, I 
will differ on that. 

Q. Would you express yourself? A. I will say that it 
was paid in accordance with the prices stipulated in the con¬ 
tract, with the provision there for increased prices provided 
there was a change in prices. 

Q. We will come to that, sir. 

But, first of all, will you tell us if it is not true that you 
have been paid in full in accordance with the exact figures 
carried in the contract in the schedule of prices ? A. To the 
best of my knowledge they have been paid on that basis. 

Q. Now, I show you a complaint served upon the District 
of Columbia, a municipal corporation, signed by your conn- 
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sel, demanding judgment against the defendant, District of 
Columbia, for $4,485.92, interest from September 30, 1946, 
and costs. Now, is this money claimed under Con- 

104 tract S-473? A. Yes, sir. 

Q. Why is it claimed? WTiy does Simpson Bros., 
Inc., claim this money ? A. Due to that Escalator Clause. 

Q. And by that you refer to the two paragraphs above- 
mentioned, under “Important Notice”; is that right? A. 
That is right. 

Q. Now, will you tell us why under that language in “Im¬ 
portant Notice” you feel entitled to the additional $4,485.92? 
A. Because the Government upheld the raise in prices that 
we had to pay after the subsidies were discontinued. 

Q. Now, will you please demonstrate how you reached 
this figure? A. On June 30th the Government ceased to 
pay the distributor the subsidy of 28 cents per hundred¬ 
weight. 

Q. And by “distributor” you mean other distributors, 
other than your own corporation? A. Yes; those engaged 
in the distribution of milk. At the same time they ceased 
to pay the farmer a subsidy of ninety cents per hundred, 
as far as we know; and the producers made a demand on 
us and other distributors for this ninety cents a hundred, 
threatening to cut off the supply of milk if it was not paid. 

Q. By the “producers”, do you mean the Maryland-Vir¬ 
ginia Milk Producers Association? A. That is correct. 

Q. Continue your answer. A. Inasmuch as the Govern¬ 
ment had sanctioned an increase in price to the consumer 
due to the subsidy, and they discontinued all subsi- 

105 dies, due to the partial or undetermined life of OP A, 
we feel that the subsidy was due to us in the increased 

cost, as if the OPA still had its full say at that time. In 
other words, the Government had made the price to the con¬ 
sumer in prior months on what those subsidies amounted to, 
and then ceased to pay them, so the Governmental sanction 
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was for the increased price which we are entitled to under 
this clause. 

Q. How do you reach the figure of $4,485.92 ? A. By tak¬ 
ing the amount of money that we had to pay additional for 
milk by the elimination of subsidies and applying that to 
the District of Columbia Government. 

Q. What amount was that you applied, or mentioned, to 
the District Government? A. We applied from July 3, 
1946, to September 14, inclusive, ten cents per gallon, which 
was a slight fraction less than the actual increase to us by 
loss of the subsidy and payment to the farmer. 

Q. That is, ten cents a gallon for milk? A. Ten cents per 
gallon—ten and some fraction, I can give you the exact 
figure, if you want it. 

Q. That is, for milk? A. Yes, sir. 

Q. How about cream? A. Cream went up in proportion; 
ninety cents per hundred, that is, of milk that went into 
cream. 

Q. Now, will you demonstrate to us where you got the 
price of ten cents a gallon? A. As I said, we eliminated 
the fraction. It figured ten and a quarter, or some- 
106 thing, and we eliminated the fraction beyond the ten 
cents. 

Q. Where did you get that? A. What? 

Q. This fraction beyond the ten cents that is your basic 
figure. A. Ninety cents, the producers’ subsidy, plus 
twenty-eight cents, distributors’ subsidy, gives you a total 
of $1.18 per hundredweight for milk, divided by 11.63, the 
number of gallons in 100 pounds, gives you this price of 
10.14 cents per gallon. 

On September 15th there was an additional 25 cents per 
hundredweight added to the producers’ cost, giving you an 
additional cost of 2.—something, I can’t give you the exact 
figures, unless I get in my case. I can give you the figures 
exact, if you want them. 


Q. That is what we want. A. We went back to Septem¬ 
ber 15th. That is, this 25 cents a hundred gave us 2.1496 
cents per gallon additional, or a total from September 15th 
to September 30th of 12.2958 cents per gallon. 

Q. So that you break down your period performance un¬ 
der the contract into three separate periods for payment, 
namely, July 1 to July 3, July 3 to September 14, and Sep¬ 
tember 15 through September 30 is that right, sir? A. 
That is right. 

Q. And do we understand that you do not claim any more 
than the schedule of prices actually in the contract for the 
first period; that is, July 1 to July 3? Is that true? A. 
That is correct. 

107 Q. And you claim for the period from July 3 to 
September 14,10 cents a gallon increase in milk over 
and above the schedule of prices in the contract? A. That 
is right. 

Q. And for the period September 15 to September 30, you 
claim 10 cents, in the second period, plus 2.1496 cents, giving 
a total of 12.1496? A. Well, if we leave the fraction off the 
10 cents, it will be 12 cents. 

Q. You don’t claim the fraction over 10 cents, do you? 
A. No; we didn’t claim that at that time. 

Q. Do you claim it now? A. Well, inasmuch as we are 
looking for a stipulated amount, I think we probably may 
have to take that into consideration when we arrive at that 
amount. 

Q. Then you had better give us the exact amount over 
the 10 cents. A. The exact amount is 10.1462. 

Q. And that amount you claim for the period July 3 to 
September 14; is that right ? A. 10.1462. 

Q. Is that right? A. That is right. 

Q. And after that, for the period of September 15 to Sep¬ 
tember 30, you add 2.1496 cents per gallon? A. That is 
right. 
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Q. Now, you have told us that you arrive at the point of 
10.1496 by dividing the $1.18 per hundredweight by the 
number of gallons in a hundredweight; isn’t that 

108 right? A. That is right. 

i Q. And you got the $1.18 by taking 90 cents per 
hundredweight paid by the Federal Government to the pro¬ 
ducers of milk in the form of subsidies; is that right? A. 
That is right. 

Q. And you got the 28 cents per hundredweight from the 
subsidies paid by the Federal Government to the distribu¬ 
tors of milk prior to July 1, 1946; is that right? A. That 
is right. 

Q. Now, would you please tell us where you got the in¬ 
crease per hundredweight that you have used commencing 
September 15, 1946. A. The 25 cents per hundredweight? 
Is that the one you are speaking of? 

Q. Yes. A. That was the additional amount given to the 
producers by the Agriculture Department. 

Q. Under the Milk Marketing Order of September 14, 
1946? A. I don’t know just what that marketing order is, 
but -whatever it is. 

Q. Suppose I show it to you. Is that the one, sir, (indi¬ 
cating) ? A. Mr. Phillips knows more about this than I do, 
—these marketing orders. All I know is that there was an 
increase of 25 cents under this order of September 15th. 

Q. Now, the order effective September 14,1946, does spe¬ 
cify an increase to $5.60 from the prior figure of $5.35, and 
that difference is 25 cents. Now, is that what you have in 
mind when you say the Milk Marketing Order in- 

109 crease of September 14? A. Yes; that is what I have 
in mind. 

Q. And the $4,485.92 which you claim in this suit against 
the District of Columbia you arrived at by extending the 
quantities of various milk and dairy products supplied the 
District of Columbia under Contract S-473 by these figures 
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of increase that you have just told us about; is that right, 
sir? A. That is right. 

*••••••••• 

Cross Examination 
By Mr. Hillyard: 

Q. Mr. Simpson, you stated that you signed this contract 
on August 17,1946. 

When did you see that contract again? A. I can’t give 
you the exact date, but it was some time after the latter part 
of September. 

Q. And who did you receive it from at that time? A. 
From the Chairman of the Contract Board of the District. 

Q. And when you signed that contract, on August 17, 
1946, were all the dates filled in on it? A. No. 

Q. And why were not the dates filled in on it? A. Be¬ 
cause the District specified specifically “Don’t date,” and 
they supplied the date. 

Q. What did you do with the contract after you signed 
it? A. I sent it to the Hartford Accident & Indemnity 
Company to complete the bond, and they were to re- 
110 turn it to the District. 

Q. You stated that the dairy lost a subsidy which 
it had received from the Federal Government of 28 cents. 
As of what date did they lose that subsidy ? A. As near as 
I can remember it was June 30th; June 30th was the last 
date we were paid. 

Q. Are you asking an additional amount from the Dis¬ 
trict in regard to that 28 cents from July 1st to July 3rd? 
A. No. 

Q. When you received the bid to be executed from the 
District of Columbia, was the Escalator Clause attached to 
it that time? A. You are speaking of the bid, not the con¬ 
tract? 

Q. Of the bid. A. Yes; that was attached to the bid. 
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Q. And when you executed that bid and returned it to the 
District of Columbia, did you also execute and return with 
it a performance bond! A. A bid bond. 

Q. A bid bond? A. Yes, sir. 

Q. And with what company was that bid bond ? A. The 
Hartford Accident & Indemnity Company. 

Q. What was the purpose of that bid bond? A. It was 
to show good faith that the contract would be backed up by 
the bonding company if we failed to deliver. 

Q. You were liable for the amount set forth on the bond? 
A. Yes. 

Q. This increase of 90 cents that you spoke of, who 
111 demanded that increase ? A. The Maryland-Virginia 
Milk Producers Association. 

Q. So far as you know, did the dairies in Washington 
voluntarily agree to that increase? A. No. 

Q. When that increase was demanded by the Maryland- 
Virginia Milk Producers Association, did you have to pay 
it? A. We either have to pay it or don’t get any milk. 

Q. And if you don’t get milk, what would happen? A. 
We would be out of business. 

Q. Are you able to get milk from any other source? A. 
No. 

Q. Now, do you know what this 90 cents increase which 
the Maryland-Virginia Milk Producers Association de¬ 
manded, covered? A. The only knowledge I have is that 
it covered the subsidy the Federal Government was paying 
the producers. 

Q. Now, on September 14th, when you speak of this 25 
cent increase, were you required to pay that? A. We were, 
under the order of the Secretary of Agriculture. 

Q. If you refused to pay that, what would happen? A. 
We were subject to fine under the federal laws. 

Q. Now, on July 3,1946, do you know whether or not the 





price of milk was increased to the consumers by the dairies 
of Washington? A. It was. 

Q. Was the increase made by all dairies? A. To the best 
of my knowledge, it was. 

112 Q. Now, do you know how extensive that increase 
that was on or about July 3,1946, so far as the United 
States was concerned? A. Starting with that date, and for 
a short period thereafter, practically every city in the 
United States, and particularly those affected by the subsi¬ 
dies, immediately raised their prices. 


Q. Do you know whether or not the price of milk was in¬ 
creased to the producers in June, 1946, by the Office of Price 
Administration? A. It was. 

Q. Was an increase given by the Office of Price Adminis¬ 
tration to the distributors of Washington, in June, 1946? 
A. It was. 


Q. Do you know whether or not the increases to 
113 the producers and to the dairies by the Office of Price 
Administration, in June, 1946, was simultaneous? A. 
It was, to the best of my knowledge. 

Mr. Donnelly. I object to all testimony under the con¬ 
tract in June, 1946, and move it be stricken from the record. 
By Mr. Hillyard: 

Q. Now, in this contract with the District of Columbia 
for furnishing milk during the month of June, 1946, do you 
recall whether there was a similar Escalator Clause attached 
to that contract? A. There was. 

Q. Now, as a result of this increase which was allowed to 
the distributors by the Office of Price Administration, in 
June, 1946, did you ask and demand of the District of Co¬ 
lumbia an additional amount to reimburse you for the in- 





32 


crease which was allowed by you by the Office of Price Ad¬ 
ministration? A. Yes, sir. 

Q. And did the District of Columbia pay that additional 
bill? A. It did. 

Mr. Donnelly. Let me object on the further ground that 
the contract for supplying milk to the District of Columbia, 
in June, 1946, and the bid which preceded it, are the best 
evidence, and that any testimony with respect to any pro¬ 
visions of that contract should be supported or evi- 

114 denced by the contract itself; and I move that all tes¬ 
timony with respect to that contract for milk, in June, 

1946, be stricken until the contract itself is produced. 

• ••••••••• 

Q. Would you explain to the best of your ability 

115 the reason for this Escalator Clause being in these 
bids and contracts? 

Mr. Donnelly. I object, on the ground that the language 
speaks for itself. 

The Witness. To put it briefly, we were afraid of in¬ 
creased costs at any moment, and we couldn’t bid with any 
feeling of security that the prices we were basing our bids on 
would be maintained, and therefore asked protection against 
that. 

By Mr. Hillyard: 

Q. Who was that Escalator Clause prepared by, so far 
as you know ? A. By the Purchasing Office of the District 
of Columbia. 

Q. Did you have occasion, after September 30, 1946, to 
make bids on milk to be supplied to the District of Colum¬ 
bia? A. We have bids subsequent to that date. 

Q. Is there an Escalator Clause attached to those bids? 
A. I am quite sure those immediately following that period 
did have that in. 

Q. Was there any change in the wording of the Esclator 




33 


Clause following September 30, compared to that in this 
particular case ? A. I believe there was a change. 
116 Q. What was the change, so far as you know? A. 
I believe that any increase due to any Governmental agency, 
that the prices in the contract would be raised accordingly, 
or words similar to that. 

Q. How will this amount claimed in this complaint affect 
the dairy if it is not paid ? A. It will result in a direct loss 
to us. 

Q. Do you know of your own personal knowledge whether 
or not any demands were made by your dairy and the officers 
thereof, during the months of July and August of 1946, for 
payment of this additional amount claimed? A. Mr. Phil¬ 
lips took the matter up with the Purchasing Office. 

Q. Do you know when? A. It must have been in July. 

• ••••••••• 

Re-direct Examination 

118 By Mr. Donnelly: 

Q. Now, I have one or two things to ask you, Mr. 
Simpson. 

You spoke of a contract being submitted to you for signa¬ 
ture by the District of Columbia, with the resquest that 
dates be not inserted. Do you contend that the language or 
terms or provisions of the contract were varied between the 
time that you signed the contract and the time that you re¬ 
ceived it back, fully executed ? A. I would say no. 

Q. Now, with respect to the increase in the price of milk 
on July 3,1946, which you say was occasioned by the Mary- 
land-Virginia Milk Producers Association, did the Federal 
Government take any action requiring that the 

119 amount of the increase demanded by that Association 
be paid by distributors to the producers ? A. I think 

the order of September 14 made that compulsory. 

Q. And that order of September 14, sir, contains language 
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that it is effective on September 14, 1946, if I may direct 
your attention to it; and there is no statement that it is re¬ 
troactive. Do you still contend that the Federal Govern¬ 
ment required the distributors to pay the producers the 
amount demanded by the Association on July 3, 1946? A. 
What knowledge I have of this order does not come from 
reading the order; I have never read the order through, but 
from those who dealt with those matters, that that was com¬ 
pulsory on the distributors to pay that amount as of that 
date; that is, I am speaking as of July 3. 

• ••••••••• 


EXCERPTS FROM THE RECORD OF PROCEEDINGS 
OF THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA ON 
OCTOBER 20, 1947, BEFORE JUSTICE HOLTZOFF, 
ON MOTIONS FOR SUMMARY JUDGMENT OF 
BOTH PLAINTIFF AND DEFENDANT. 

3 The Court: You may proceed. 

Mr. Donnelly: Your Honor, the issue involved 
here this morning is a simple issue of contract law. Our 
controversy revolves around two paragraphs of language 
in the contract. 

We have, in order to be of most assistance to the Court, 
placed in the record which Your Honor has before you this 
morning all of the documents that would be helpful to the 
Court in understanding the contract and the performance 
thereof. 

We are here this morning on the motion for summary 
judgment which was filed by the defendant, the District of 
Columbia. 

The plaintiff, Simpson Bros., Inc., which is a local dairy, 
has filed a counter-motion for a summary judgment. 

Your Honor will find that the District of Columbia has 











written a 34-page carefully documented brief citing all the 
cases in law which we believe to be applicable, and append¬ 
ing to the contract the formal bid, the award, several affi¬ 
davits, and in addition we took the deposition of the cor¬ 
porate officer who executed the contract on behalf of the 
plaintiff. 

At the outset, rather than belabor Your Honor with a 
discussion of something Your Honor has knowledge of, I 
wonder if Your Honor has read the file? 

The Court: No, I have not. 

4 Me. Donnelly : Perhaps I can be of most assist¬ 

ance to the Court in this argument if we start with 
the first chapter and develop it — 

The Court : I tell you how counsel can help the Court 
best, and that is by first stating briefly what the question is 
and then go back and argue it. 

Mr. Donnelly : That is very simply done, Your Honor. 
The question revolves around two paragraphs. There is 
no dispute on either side as to that, and it is a question of 
what those two paragraphs mean that the entire controversy 
revolves around. I can direct Your Honor’s attention to 
the two paragraphs; I can pass it up or Your Honor can 
find it in your record. I have the original contract; perhaps 
it would be just as well if I pass that up to Your Honor and 
direct Your Honor’s attention to the “Important Notice” 
which is a separate sheet of paper. 

The Court: What is the question? 

Mr. Donnelly : The question is simply this, Your Honor: 
That is what is known in lay language as an escalator clause. 
That was used by the United States Government and the 
District of Columbia throughout most of the war because 
the ceiling prices for most of the commodities which were 
purchased by the Government were varied from time to time 
by official action of the Office of Price Administration. 

The Court: Just what is the controversy? 
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5 Me. Donnelly : The controversy is this: This con¬ 
tract came into being on June 26,1946, and the OPA 

died four days later, so that when the contract was formed 
this language had a very real meaning. 

The Court : Yon are referring to the second paragraph? 

Me. Donnelly : Yes, sir, Your Honor, but throughout the 
performance of the contract the language could have no 
meaning because the performance period was July 1 through 
September 30,1946. 

The Court: Then your position is that the escalator 
clause, so-called, was of no effect by reason of that fact? 

Me. Donnelly: Exactly. 

The Coxjet: What is the plaintiff’s position? 

Me. Donnelly: The plaintiff’s position, Your Honor, is 
that certain action was taken by the United States Govern¬ 
ment through its various agencies which Mr. Hillyard calls 
the successors of the OPA which was in effect the action 
contemplated in that language which Your Honor has just 
read. 

The Couet: Well, perhaps it would be well, then, for 
me to hear from the other side first. 

Mr. Donnelly: It would be perfectly agreeable, Your 
Honor. Would it be helpful to indicate to Your Honor the 
formal bid which is in the file which shows the date of 
negotiation? 

The Court : Yes. 

6 I Mb. Donnelly: Your Honor will find that as an 

exhibit and it is toward the back of the file. 

The Court: What is the number of the exhibit? Is the 
document dated June 5, 1946? 

Me. Donnelly : Yes, Your Honor. 

The Court : I have it before me. 

Me. Donnelly : If you will look directly before the page 
you are looking at, a little half page, you will see the lan¬ 
guage you have just read in the contract itself. 





The Court : I see it. 

Mr. Donnelly : That is in the formal bid signed by Simp¬ 
son Bros, and submitted to the District of Columbia; and to 
be of assistance to the Court we took the deposition of the 
corporate officer who signed that bid, and in the deposition 
Your Honor will find on page 6, at the bottom of the page: 

“Question: Now, I direct your attention to the lan¬ 
guage in Defendant's Exhibit No. 1, the two paragraphs 
under the heading ‘Important Notice,' which is a part 
and parcel of your formal bid document. You are 
familiar with that language, are you not ? Answer: Yes, 
sir. 

‘ ‘ Question: And that identical language does appear 
in Defendant’s Exhibit 3, which is the formal 
7 contract, does it not, sir ? Answer: Yes, it does. 

“Question: At the time that you executed De¬ 
fendant’s Exhibit 1, which was your formal bid, on be¬ 
half of your corporation, that language meant to you 
precisely what it said, did it not, sir? Answer: Yes. 

“Question: Does it mean anything different at this 
time? Answer: Yes, sir. 

“Question: When did it first appear to you to mean 
something different from what it said?” 

The Court: I think the question of construction of that 
clause is a question of law for the Court. 

Mh. Donnelly : With that we agree entirely. 

The Court : And it is not a question of what the parties 
may have had in their minds. 

Mr. Donnelly : Except I have a number of cases directly 
in point which hold that the Court would seek to ascertain 
the intent of the parties. 

I have read to you the intent of the plaintiff, and I have 
in the file an affidavit of the contracting officer on the part 
of the District of Columbia, indicating his intent coincided 
exactly with that intent which Your Honor has just read. 
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The Coubt: Mr. Hillyard, I don’t think that is of 
14 any importance in this case. Do I understand your 
contention to be that some other agency succeeded 
the OPA and fixed prices, and that those prices come within 
the “escalator clause?” 

Mr. Hillyard : That is right, Your Honor. 

The Court: Why don’t you direct your remarks to that 
particular point? 

Mb. Hillyard: In order to direct my remarks to that 
point I was working up to it 

The Court : Don’t work up to it. 




The Court: In other words, you don’t contend 

15 that the “escalator clause” operated during those 
few weeks from June 29 to July 25? 

Mb. Hillyard: Yes, I am contending that it operated. 
The Court : How did it operate ? 

Mr. Hillyard: On July 25 the Decontrol Board was cre¬ 
ated, and in that Act Congress said that the Decontrol Board 
was to have hearings. On commodities that the Decontrol 
Board found should be recontrolled and subsidies should 
be replaced on them, that they were to be sent back to the 
OPA and the OPA was to continue to control them. How¬ 
ever, on items which, after having the hearings, the Decon¬ 
trol Board found that the price between July 1 and August 
20 had not been increased any more than the price which 
it was on June 29, plus the subsidies which the Government 
had been paying up to that time, those items were not to be 
controlled. 

When the Decontrol Board held these hearings, they had 
consumers, producers, members of the OPA staff 

16 present, and when they came into their decision on 
August 20th they found that some articles should be 

recontrolled. 




The Court: I don’t care about any other articles than 
the article involved in this contract. 


The Court : You claim that it was not exactly an 
20 uncontrolled market but that the price went up on the 
open market as a result of the Government’s with¬ 
drawal of subsidies? 

Mr. Hellyard : That is correct, and that is exactly what 
was in the mind of the defendant and plaintiff when they 
put this “escalator clause” in the contract. 

The Court: I am bound by the “escalator clause.” 
There is nothing about subsidies in the “escalator clause.” 

Mr. Hell yard : And that is a question of interpretation 
and that is the reason I cited the law, to show that the Court 
could go into the background to explain the “escalator 
clause.” 

The Court: I think I have a right to go into the back¬ 
ground to construe any ambiguity that may be, but I haven’t 
the right to go into the background and write a new contract 
for the parties and insert a clause. I think there is a big 
difference. 


The Court : Oh, I think you are right also there, 
22 that if the Office of Price Administration had been 
succeeded by some other agency and its duties had 
been transferred to some new agency, that the “escalator 
clause” would apply, so I don’t think you have to demon¬ 
strate that either. The Court agrees with you on that. 


Mr. Hell yard : We are taking the position the 
27 action of the Decontrol Board was a specific order 
because they found the price was reasonable. 
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The Court: But I want to know this: Was there any 
order fixing the price, by any Government agency, between 
July 1 and September 10! 

Mr. Hill yard : Well, suppose I read this to Your 
Honor- 

The Court : No, no; you can answer my question. 

Mr. Hillyard : I think this is an order. It is signed by 
the three members- 

The Court: Aside from that order. 

Mr. Hillyard: No, not aside from that. 

The Court: Very well. 

Mr. Hillyard : And I haven’t read it to Your Honor and 
you say you haven’t read these papers, so I think it might 
help- 

The Court: No, but I have followed very closely what 
you have said. 

Mr. Hillyard: It is just five lines, Your Honor. The 
Decontrol Board says: 

“The information received to date”- 

The Court: You read that before. 

Mr. Hillyard : I don’t believe I did, Your Honor. 
28 I don’t believe I read that, Your Honor. 

The Court: Well, I have read it. 


Mr. Hillyard : So that we now come to September 
31 10th. That was signed and went into final effect on 

September 14th. We now say to Your Honor that 
here the remaining two Government departments which had 
control of this situation reaffirmed all that the Decontrol 
Board did on August 20th and ordered another 25 cent in¬ 
crease, and all this comes right within the argument which 
the defendant has made in their brief here that the OPA by 
itself didn’t give authority to do anything and there had to 
be extra Government bodies, and they knew it all of the 






time, we knew it all of the time, so that what the contract 
should say was the Office of Price Administration plus the 
other boards who had to approve what the Office of Price 
Administration did. That is what we are asking. 

If the defendant through this technicality didn’t have to 
pay this increase it would be an unjust enrichment to it; it 
would be a total loss to us. We say that morally and legally 
it is due from them. Everybody in the United States had 
to pay more money for milk. Every quart of milk went up 
three cents a quart because of the fact- 

The Court: But everybody else in the United States 
didn’t have a contract. 

Mr. Htllyard: That is the reason we had the contract, 
to protect us in case that happened, and we say through a 
succession of actions of Government departments that these 
particular increases came within the purview of the “escal¬ 
ator clause;” the matter was taken up with the de- 
32 fendant, which appears in our brief, our officials went 
up to the District Building in the summer of last 
year; there is one man in the District Building—that is in 
our brief—that operates the Purchasing Department and 
is responsible for the purchases, and they had conferences 
with him and he told them he had recommended to the Com¬ 
missioners that it be paid. 

The Court: I don’t care to go over all that. I don’t 
think that is before me. 

Mr. Hillyard : I subpoenaed those records down- 

The Court : That is not before me. 

Mr. H il l yard : He is the man who was responsible. 

The Court : I have to decide on the question of law as 
to what the contract means, and the mere fact that a Govern¬ 
ment official was willing to recommend this or that is not 
before me and should not be considered by me. 

Mr. Hillyard : Another thing in regard to this contract, 
when we signed the bid we had to put up a bond. We were 
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bound to perform the contract under the bond or the District 
would go and get milk some place else and sue us for the 
difference that they would have to pay. We say all these 
approvals by the Government came within the “escalator 
clause.” They admit it in their own brief here, and we say 
it is only reasonable to construe this ‘ ‘ escalator clause ’ ’ in 
favor of the plaintiff. 

The Court : I will hear very briefly from Corpora- 

33 tion Counsel. 

Mr. Donnelly: I don’t know that it is necessary 
that I argue the point or take any more time. 

The Court : There is one point on which I would like to 
hear from you. What effect does this order of September 
10th, which was effective September 14, have on this con¬ 
troversy? 

Mr. Donnelly : It is very simply explained, Your Honor. 
There were in effect two different procedures whereby the 
price of milk was effected. One, the one under which that 
order stands, is the Agricultural Marketing Act. That 
order and that Agricultural Marketing Act has no effect 
whatever on this controversy. That relates only to the 
price that the dairies, as distributors, must pay to the 
farmers who are the producers, for milk they produce. It 
is a minimum or floor- 

The Court : This is not an order fixing the price from the 
distributors to the ultimate consumers ? 

Mr. Donnelly: No, sir. 

The Court : Then I would say this was irrelevant. 

Mr. Donnelly : That has been the difficulty and the con¬ 
troversy. The dairies felt that was relevant. 

I have nothing further to say. 

The Court : I will hear you briefly. 

Mr. Hill yard: It isn’t irrelevant for this reason, 

34 Your Honor: The background here would show, 
Your Honor, that when these orders were made by 
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the Department of Agriculture and the Office of Price Ad¬ 
ministration, increasing the price of milk to the producers, 
simultaneously that increased the price of milk to be charged 
to retailers. 

In June, 1946, we set forth there, the OP A increased the 
price to producers. Simultaneously the OPA increased the 
price to the distributors, or to the dairies, and when that 
happened an additional bill was sent to the District and it 
was paid. 

On September 14,1946, when this order was put in effect 
by the Agriculture Department in increasing the price to 
producers, if it hadn’t been for the fact that the OPA was 
no longer in existence because of the action of other Govern¬ 
ment departments, simultaneously an order would have been 
signed increasing the price of milk for the distributors to 
take care of the increase which had been given to producers. 

Your Honor, there is no question but what these increases 
here, and everything that is involved here, came within the 
purview of this “escalator clause;” it is what was intended 
by the parties when it was put in there; it was put in there 
by the defendants, and if there is any interpretation of it 
it should be in favor of the plaintiff, and we feel by the very 
action of these various defendants, based on this case by the 
United States Supreme Court last May, that every- 
35 thing has been done which could have been done to 
justify this plaintiff in receiving this additional 
amount, and it will be an entire loss to the plaintiff if they 
don’t receive it, and I would ask of Your Honor, in view of 
the statement which I understood the Court to make in reply 
to Mr. Donnelly’s question as to whether you had read the 
pleadings in this case before we began to argue it, that Your 
Honor not make any ruling now- 

The Court: Oh, I am going to rule now because it is 
perfectly clear to me what this case is about. 

Mb. Hillyard : There is a great deal of material here in 
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regard to the background, the President of the United 
States, the Director of Economic Stabilization, and the 
various things that took place. 

The Coubt: I don’t think that is material as I see the 
issues. 


OPINION 

The Court (Holtzoff, J.): This is an action by Simpson 
Bros., Inc., against the District of Columbia to recover the 
value of certain dairy products supplied to the defendant 
in Jufy, August and September, 1946. The dairy products 
in question were delivered pursuant to a contract previously 
entered into between the parties, which specified the prices 
that were to be paid by the defendant for the commodities 
delivered to it by the plaintiff. 

36 It is admitted that the plaintiff has received pay¬ 
ment for the July, August and September deliveries 
at the prices named in the contract. The plaintiff, however, 
sues for an additional amount and bases its right to recover 
on a provision in the contract popularly known as the “es¬ 
calator clause.” That provision is in general to the effect 
that if the maximum prices promulgated by the Office of 
Price Administration, which were in effect on the date of the 
opening of the bids, should be increased or decreased during 
the life of the contract, the prices named in the contract 
were to be increased or decreased in proportion. 

The Office of Price Administration was abolished as of 
July 1, 1946. It was re-established by a later Act known 
as the Decontrol Act which was approved by the President 
on July 6,1946. That Act, provided, however, that no com¬ 
modities should be regulated as to price by the Office of Price 
Administration except those enumerated by a board estab¬ 
lished by the Act known as the Decontrol Board. It is 
admitted that the Office of Price Administration, as a result 
of action taken by the Decontrol Board, never regulated the 



price of milk to the consumer after July 1,1946. The price 
to be paid for milk in Washington, D. C. by consumers subse¬ 
quent to July 1,1946, was not fixed by any successor agency 
or any other Government agency. The only attempt at 
regulation was to fix the price charged by producers 

37 and naturally such regulations do not affect the dis¬ 
position of this case. 

It is claimed by the plaintiff, however, that the price of 
milk rose on the open market after July 1, 1946 because of 
the fact that the Government ceased to pay subsidies to 
milk producers, which it had been paying immediately prior 
to July 1. The plaintiff apparently contends that the with¬ 
drawal of subsidies is Governmental action that is in effect 
equivalent to the fixing of prices by the Government, and, 
therefore, within the “escalator clause.” This Court does 
not agree with this contention. 

The Court construes the so-called “escalator clause” as 
meaning that if the maximum prices fixed by the Office of 
Price Administration should be changed by that agency then 
the contract prices should be adjusted accordingly. Indeed, 
if the Office of Price Administration had been succeeded by 
some other agency, or if the powers devolving upon it were 
transferred to some other agency, the “escalator clause” 
would apply to any price-fixing action of such other agency. 
No such situation, however, existed in this case. 

The price of milk after July 1, 1946, was not fixed or 
regulated by any Governmental agency. It was indirectly 
affected by the fact that the Government ceased to pay 
subsidies. This indirect action is not within the pur- 

38 view of the “escalator clause,” even bearing in mind 
the rule that a contract should be construed as against 

the party who draws it, in the event of any ambiguity. 
There is no ambiguity in this clause, however. 

Were this Court to extend the “escalator clause” to the 
situation presented in this case, the Court would be writing 


a new contract for the parties. No matter what the parties 
may have had in mind, the Court must construe their rights 
on the basis of the contract as written. On that basis the 
Court finds no foundation for the plaintiff’s motion and 
accordingly holds that the plaintiff is not entitled to any 
compensation over and above the prices named in the con¬ 
tract. 

Mb. Donnelly : Payment has already been made in full, 
sir. 

The Court : — but payment required by the contract has 
already been made, and the only issue in this case is whether 
the plaintiff is entitled to receive the additional payment. 
The Court holds it is not. 

The defendant’s motion for summary judgment is 
granted. The plaintiff’s motion is denied. 

Mr. Hillyard: May I have all the exceptions that are 
necessary in order to perfect an appeal, Your Honor? 

The Court : Yes, indeed. 


! Further Proceedings on October 28, 1947 

45 The Court : You may proceed. 

Mr. Hillyard : May it please the Court, I am ad¬ 
dressing myself to the Court this morning, with the Court’s 
permission, solely on the order which has been submitted 
to the Court in the case of Simpson Bros. vs. District of 
Columbia. 

I feel there should be findings of fact and conclusions of 
law submitted also by counsel for the defendant, • • • 


i The Court : Let me see that last case. 

46 (Mr. Hillyard hands volume to the Court.) 

Well, the last case you cite was decided after a 
trial on the facts. It was not a motion for summary judg¬ 
ment. 





The authorities hold that when a motion for summary 
judgment is granted no findings of facts or conclusions of 
law are required or should be made, because a motion for 
summary judgment is granted only when there is no mate¬ 
rial issue of fact in controversy, and there being no material 
issue of fact in controversy no findings of fact are appro¬ 
priate. Therefore, there will be no findings of fact or con¬ 
clusions of law. I will just sign the order. That is the 
usual practice on motions for summary judgment. 

The Court : If you will examine the authorities in 
47 the Appellate Courts you will find that no findings 
of fact are made, or should be made, on a motion for 
judgment on the pleadings. 


Order 

124 Upon consideration of the motion of the Defendant 
for summary judgment, together with affidavits, ex¬ 
hibits and points and authorities in support thereof, deposi¬ 
tion of Philip A. Simpson, Treasurer of the Plaintiff Cor¬ 
poration, and opposition of the Plaintiff to the said motion; 
and upon consideration of the motion of the Plaintiff for 
summary judgment, affidavits, exhibits, points and authori¬ 
ties, and additional authority in support thereof, Defend¬ 
ant’s opposition thereto and Plaintiff’s replication to De¬ 
fendant ’s opposition; and after oral argument in open court, 
is is by the Court this 28 day of October, 1947, 

Ordered: That the Defendant’s motion for summary judg¬ 
ment be and hereby is granted; and it is further 

Ordered: That Plaintiff’s motion for summary judgment 
be and hereby is denied. 

(s) Alexander Holtzoff, 

Justice. 
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Motion for Rehearing; To Set Aside Order for Sum- 
120 . mary Judgment for Defendant; and to Set Case for 

Trial on Merits. 

Comes now the plaintiff, Simpson Bros., Inc., through its 
attorney of record, and moves this Honorable Court for 
Rehearing on Motions for Summary Judgment filed herein; 
to set aside Order for Summary Judgment for Defendant 
and to set this cause for Trial on Merits, and for reasons 
therefore states as follows: 

1. The court erred in refusing to allow plaintiff to argue 
in detail in regard to the background and intent of parties 
before signing of contract. 

2. The court erred in refusing to read all the pleadings 
and exhibits before rendering a decision. 

3. The court erred in finding that the price of milk after 
July 1,1946, was not fixed or regulated by any Governmental 
Agency. 

4. The pertinent question as to whether the price of milk 
had been regulated by any Governmental Agency after July 
1,1946, is a dispute of fact, and summary judgment should 
not have been granted without the taking of testimony. 

5. And for other reasons to be argued upon the hearing of 
this Motion. 

(s) John F. Hill yard 
Attorney for Plaintiff 

i 416 5th st., N. W. 

November 6,1947 

Motion denied. 

(s) Holtzojt 

J. 








Notice of Appeal 


126 Notice is hereby given this 4th day of December, 
1947, that Simpson Bros., Inc. a corporation, the plain¬ 
tiff above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 28th day of October, 1947, in 
favor of defendant (rehearing denied 11/6/47) against said 
plaintiff. 

(s) John F. Hillyard 
John F. Hillyard Attorney for Plaintiff 

416 5th St., N. W. 

Washington, D. C. 

The Clerk will please mail a copy of this Notice of Appeal 
to Corporation Counsel, District Building, Washington, 
D. C., Attorney for Defendant. 

(s) John F. Hillyard 

Attorney for Plaintiff 
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hereinafter referred to as the “escalator clause,” which 
read as follows: 


“It is the intention of these specifications to ob¬ 
tain competitive proposals from dairies quoting 
prices for delivery of milk, cream, and buttermilk 
to institutions, schools, child day care centers, 
listed herein, in the quantities set forth in the at¬ 
tached schedule for the period beginning July 1, 
1946, and ending September 30, 1946. 
i “Should the maximum prices as promulgated by 
-the Office of Price Administration, which are in 
effect on the date of the opening of these bids, be 
- increased or decreased during the life of the con- 
tract, payment will be made by the District of Co¬ 
lumbia at a rate of increase or decrease, not to ex¬ 
ceed the same ratio that the prices herein quoted 
'bear to the maximum prices authorized by the Office 
of Price Administration.” (App. 17). . 

On June 26, 1946, a part of the business was awarded to 
appellant (Ap)?. 16, 20), and on June 26, 1946, the Emer¬ 
gency Price Control Act of 1942 (Act of January 30, 1942, 
56 Stat. 25; Title 50 App. U. S. C. A. sec. 901) was in effect. 
Under its provisions the Office of Price Administration was 
regulating the ceiling, i.e., the maximum, prices which might 
lawfully be charged for commodities, including milk, cream 
and buttermilk. June 30,-1946, was the date to which the 
Emergency Price Control Act of 1942 had been extended 
by the Act approved June 30, 1945 (59 Stat. 306), and on 
that date, in the absence of legislation further extending 
it, the Emergency Price Control Act expired, and, at the 
same time, the authority of the Office of Price Administra¬ 
tion to fix maximum prices for milk terminated. 

* On July 1, 1946, in advance of execution of the formal 
contract, appellant began delivering milk to District of 
Columbia institutions in accordance with its bid and with 
the award made, to it by appellee, and continued to perform 




throughout the .contract period, July 1 to and including Sep¬ 
tember 30,1946. The formal contract between the parties 
was executed by appellant on August 17, 1946 (App. 22), 
was executed by the Purchasing Officer of the District on 
September 20, 1946 (App. 4), and was approved by the 
Board of Commissioners of the District of Columbia on 
September 24,1946. The formal contract entered into be¬ 
tween the parties contained the “escalator clause” above 
set forth (App. 6-7). Appellee paid appellant for milk 
delivered' by it in accordance with the schedule of prices 
bid by appellant and set forth in the formal contract 
(Appri2-15,24). 

Appellant claimed additional compensation for milk de¬ 
livered, based upon its interpretation of the “escalator 
clause”. Its position was set forth in the bill of particu¬ 
lars supplementing its complaint, as follows: 


* * The additional amounts set forth above are fig¬ 
ured at 10^ per gallon for milk and 4^ per quart 
for cream, which are increases approved by the 
Office of Price Administration and the Decontrol 
Board and the, Department of Agriculture, the duly 
appointed governmental successors of the Office 
of Price Administration.” (App. 4.) 

Appellee denied appellant’s claim for additional compen¬ 
sation (App. 9). 

The intent of appellee was to comply strictly with the 
contract, and the “escalator clause” actually expressed the 
intent of appellee (App. 15-20). The officer of appellant 
who signed the contract on appellant’s behalf read .the 
formal contract between the parties before he executed it 
and was familiar with the language of the “escalator 
clause”, and at that time it meant* to him precisely what it 
said (App. 23). 

Appellant and! appellee entered into a stipulation under 
which it was agreed that if the court below held that'any 






amount in addition to the contract prices was due appellant 
by appellee, the lower court was- requested to have the 
amount due determined by the Auditor of the Court (App. 
10 ). ‘ 

The respective motions of appellant and appellee for sum¬ 
mary judgment were argued , on October 20, 1947, follow¬ 
ing which the lower court rendered its opinion (App. 
44-46), Simpson Bros., Inc., v. District of Columbia, 73 F. 
Supp. 858. On October 28, 1947, the lower court entered 
an order granting appellee’s motion for summary judgment 
and denying appellant’s motion for summary judgment 
(App. 47). This appeal followed. 


REGULATION -OF MINIMUM PRICES PAID TO 
PRODUCERS (FARMERS) 


Agricultural Adjustment Act of 1933, 48 Stat. 31, 7 
U.S.C.A. sec. 601, et seq., amended by the Act of Aug. 24, 
1935, 49 Stat. 753, 7 U.S.C.A. sec. 601, et seq., and as ex¬ 
pressly affirmed, validated, reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, 50 Stat. 
246, 7 U.S.C.A. sec. 601, et seq. 

The Agricultural Marketing Agreement Act of 1937 (50 
Stat. 246, 7'U.S.C.A. sec. 601, et seq.) reenacted certain of 
the provisions of the Agricultural Adjustment Act of 1933. 
Section 8(c) (7 U.S.C.A. sec. 608c) directed the Secretary 
of Agriculture to issue orders regulating such handling of 
agricultural commodities as is in the current of interstate 
or'foreign commerce or which directly burdens, obstructs 
or affects interstate or foreign commerce in such commodity. 
Sec. 8c(5) provided: 


“In the case of milk and its products, orders 
issued pursuant to this section shall contain one or 
more of .the following terms and conditions, and 
(except as provided in subsection (7)) no others: 




\ (A) Classifying milk in accordance with the I 

form in which or the purpose for which it is used, 
and fixing, or providing a method, of fixing, mini¬ 
mum prices for each snch use classification which ~ 
all handlers shall pay, and the time when payments j 

shall be made, for milk purchased from, producers 
or associations of producers. * * * ” (emphasis sup- 
plied.) 

V ‘ I 

. Section 8(c) (18) provided: 

- 

“The Secretary of Agriculture, prior to pre¬ 
scribing any term in any marketing agreement or 
order, or amendment thereto, relating to milk or its 
products, if such term is to fix minimum prices to 
be paid to producers or associations of producers, 
or prior to modifying the price fixed in any such 
term, shall ascertain, in accordance with Section 
602 and Section 608(e) of this Title, the prices 
that will give such commodities a purchasing power 
equivalent to their purchasing power during the 
base .period. # • • ” .(emphasis supplied.) 

Sec. 8c (9) provided that any order issued pursuant to 
this section should “ • • * become effective in the event 
that, notwithstanding the refusal or failure of handlers 
• • • of more than 50'per centum of the volume of the com- 
modity or product thereof * • • covered by such order 
which is produced or marketed within the production or 
marketing area defined in such order to sign a marketing 
agreement relating to such commodity or product thereof, ; 
on which a hearing has been held, the Secretary of Agri¬ 
culture, with the approval of the President, • • • ” made 
the determinations thereafter specified. 

The President of the United States delegated his func¬ 
tions. and authority under the Agricultural Marketing 
Agreement Act of 1937 to the Economic Stabilization Di¬ 
rector by Executive Order No. 9705 of March 15, 1946 
(VoL 11, Federal Register, p. 2811, of March 19,1946; also 
found following Title 7 U.S.C.A. sec. 608(c), 1947 Pocket 
Part), which reads as follows: 





T “1 The Economic Stabilization Director is au¬ 
thorized to give final approval on behalf of the 
President to orders issued by the Secretary of 
Agriculture under section 8(c) of the Agricultural 
v Marketing Agreement Act of 1987, as amended 
(7 U.S.C.A. 608(c), and to perform all of the func- X 
tions and exercise all of the authority vested in the 
President by the said section. 

* ‘ 2. All actions heretofore taken by the Economic 
Stabilization Director or by the Stabilization Ad¬ 
ministrator in the Office of War Mobilization and 
Reconversion approving orders issued by the Sec¬ 
retary of Agriculture under the said section 8(c) of 
the Agricultural Marketing Agreement Act of 1987, 

-vas amended, are hereby ratified and confirmed.” ^ 

All the functions and authority of the Economic Stabili¬ 
zation, Director were transferred to the Director of War 
Mobilization and Reconversion by Executive Order No. 
9762, dated July 25,1946 (Vol. 11, Federal Register, p. 8073, 
issue of July 27,1946), which reads as follows: 


I “The Office of Economic Stabilization, estab¬ 
lished by Executive Order No. 9250 of October 3, 
1942, and, reestablished by Executive Order No. 
9699 of February 21, 1946, together with all its 
functions, authority, records, property, personnel, 
and funds, is transferred to the Office of War Mo¬ 
bilization and Reconversion. All functions and 
authority of the. Economic Stabilization Director 
are transferred to the Director of War Mobilization 
and Recpnversion. The Economic Stabilization 
Board is transferred to the Office of War Mobili¬ 
zation ^and Reconversion for the purpose of ad¬ 
vising and consulting with the Director of War 
Mobilization and Reconversion with respect to the 
functions transferred by this order. All prior reg¬ 
ulations, orders, rulings, directives and other ac¬ 
tions relating to the Office of Economic Stabiliza¬ 
tion shall remain in effect except in so far as they 
are in conflict with this order or are hereafter 
amended by the Director of War Mobilization and 
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“ All prior Executive orders in conflict here¬ 
with are, amended accordingly. ’ ’ 

REGULATION OF MAXIMUM OB CEILING PRICES 

1. Emergency Price Control Act of 1942, 56 Stat. 23, 
Title 50 App. U.S.C.A. sec. 901 et seq. 

2. Stabilization Act of 1942,56 Stat. 765,50 App. U.S.C.A. 
sec. 961 et seq. 

3. Price Control Extension Act of 1946, Act of July 25, 
1946,60 Stat. 664,50 App. U.S.C.A. sec. 901(a) et seq. 

The Emergency Price Control Act of 1942, (Title 50 App. 
U.S.C.A. sec. 901, et seq.) created the Office of Price Ad¬ 
ministration (sec. 921), and .vested in the judgment .of the 
Price Administrator the regulation of marininm prices 
of commodities (sec. 902). However, his authority with 
respect to maximum prices for agricultural commodities 
was specifically limited by sec. 90*3, which provides, among 
other things, as follows: 

“§903. AGRICULTURAL COMMODITIES 
(a) No maximum price shall be established or 
maintained for any agricultural commodity below 
the highest of any of the following prices, as de¬ 
termined and published by the Secretary of Ag¬ 
riculture:-(1) 110 per centum of the parity price 
for such commodity, adjusted by the Secretary of 
Agriculture for grade, location, and seasonal dif¬ 
ferentials, or, in case a comparable price has been 
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factored -in whole or substantial part from, any 
^agricultural commodity below a price which will 
reflect to producers of such agricultural commodity 
a price for such agricultural commodity equal to 
the highest price therefor specified in subsec¬ 
tion (a). 

“(d) Nothing contained in this Act shall be con¬ 
strued to modify, repeal, supersede,.or affect the 
provisions of the Agricultural Marketing Agree¬ 
ment Act of 1937, as amended [Title 7, §§ 601, 602, 

. 608a-608c, 608d, 608e, 610,612,614,624, 671-674] , on 
to invalidate any marketing agreement, license, or 
order, or any provision thereof or amendment 
thereto, heretofore or hereafter made or issued 
under the provisions of such Act. 

“(e) Notwithstanding any other/provision of ' 
this or any other law, no action shall be taken under 
this Act [sections 901-946 of this Appendix] by 
the - Administrator - or any other person with 
respect to any agricultural commodity without the 
. prior approval of the Secretary of Agriculture; 
except that the Administrator may take such action 
as may be necessary under section 202 and section 
205 [sections 922 and 925 of this Appendix] to en¬ 
force compliance with any regulation, order, price 
schedule or other requirement with respect,to an 
agricultural commodity which has been previously 
approved by the Secretory of Agriculture.” (Ein- 
phasis supplied.) % 

The Stabilization Act of 1942 (Title 50 App. TJ. S. C. A. 
sec: 961 et seq.) authorized and directed the President to 
issue a general order stabilizing prices, wages and salaries 
affecting the cost of living and making adjustments with 
respect to prices, wages and salaries that he finds necessary 
to aid in the effective prosecution of the war or to correct 
gross inequities (sec. 961). 

Sec. 967 provided: 

“ (b) All provisions {including prohibitions and 
penalties) of the Emergency Price Control Act of 
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1942 [sections 901 et seq. of this Appendix] which 
are applicable with respect to orders or regulations 
under such Act shall, insofar as they are not in¬ 
consistent with the provisions of this Act, be ap¬ 
plicable in the same manner and for the same pur¬ 
poses with respect to regulations or orders issued 
by the Price Administrator in the-exercise-of any 
functions which may be delegated to him tinder au¬ 
thority of this Act. 

“(c) Nothing in this Act shall be construed to 
invalidate any provision of the Emergency Price 
Control Act of 1942 [section 901 et seq. of this Ap¬ 
pendix] (except to the extent that such provisions 
are suspended under authority of section 2 [section 
962 of this Appendix]), or to invalidate any regu¬ 
lation, price schedule, or order issued or effective 
under such Act. Oct. 2, 1942, -c. 578, § 7, 56 Stat. 
767/’ ^ 


In section 962 the President was authorized to perform 
his functions through such Department, Agency or Officer 
as he should direct. This Act was approved on October 2, 
1942, and on October 3,1943, the President issued Execu¬ 
tive Order No. 9250, (Title 50 App. U. S. C. A. following 
sec. 901, p.‘314,) which established the^Office of Economic 
Stabilization and with respect to the prices of agricultural 
commodities provided as follows: 


TITLE IV—PRICES OF AGRICULTURAL 
COMMODITIES V 


“l.^The prices of agricultural commodities and 
of commodities manufactured or processed in whole 
or substantial part from any agricultural com¬ 
modity shall be stabilized, so far as practicable, 
on the basis of levels which' existed on September 

15.1942 and in compliance with the Act of October 

2.1942 (sections 961-971 of this Appendix). 

“2. In establishing,. maintaining or adjusting 
maximum prices for agricultural commodities or 
for commodities processed'or manufactured in 
whole or in substantial part from any agricultural 
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of this Appendix) or the Stabilization Act of 1942, 
as amended (sections 961-971 of tiiis Appendix), 
shall be applicable prior to -August 21, 1946, with 
respect to # * * milk, or food or feed products proc¬ 
essed or manufactured in whole or substantial part 
from* • •milk; • • * 

“ (B) The Price Decontrol Board shall proceed 
forthwith to consider whether the commodities 
listed in subparagraph (A) shall continue, after 
August 20,1946, to be free from regulation under 
thi^r Act (sections 901-922, 923-946 of this Appen¬ 
dix) and the Stabilization Act of 1942, as amended 
(sections 961-971 of this Appendix). Such Board, 
after due notice of a public hearing and full op¬ 
portunity for representatives of affected industries 
and consumers to present their views orally or in 
writing, shall have power to determine whether or 
not any commodity listed in subparagraph (A) 
shall be regulated after August 20, 1946, under 
this Act (sections 901-922, 923-946 of this Appen¬ 
dix) and the Stabilization Act. of 1942, as amended 
(sections 961-971 of this Appendix). Such Board 
shall direct that any such commodity shall not be 
so regulated unless it finds 

(i) that the price of such commodity has risen 
unreasonably above a price equal to the lawful 
maximum price in effect on June 30,1946, plus the 
amount per unit of any subsidy payable with re¬ 
spect thereto,as of June 29,1946, and, " 

(ii) that such commodity is in short supply and 
that its regulation is practicable and enforceable, 
and 

(iii) .that the public interest will be served by 
such regulation. If in the case of^any commodity 
listed in subparagraph (A) (of paragraph (8)^ of 
this subsection) such Board fails to direction or 
before August 20,1946, that such commodity shall 
not be regulated under this Act (sections 901-922; 
923-946 of this Appendix) and the Stabilization 
Act of 1942, as amended (sections 961-971) of 
this Appendix), maximum prices and regulations 
and orders under such-Acts (said sections) shall 
be applicable with respect to^ such commodity with¬ 
out regard to this paragraph (8).” 






The Price Decontrol Board on August 20, 1946, issued 
Directive Number 1 (Vol. 11, Federal Register, page 9138, 
issue of Aug. 22,1946), effective the same date, which pro¬ 
vided in part, as follows: 




CHAPTER XVI—PRICE DECONTROL BOARD 
Part 1800—Decontrol Directives 


(Directive 1) 






1 * 


ic * " y: • 

f *P2P&J ‘ 
hV- 




“ COMMODITIES PLACED UNDER AND REMOVED 
jFROM PRICE CONTROL AND SUBSIDIES 

j/ “Whereas the Price Decontrol Board on August • 
12,13,14, and 15,1946, after due notice, held a pub¬ 
lic hearing and gave full opportunity for represen¬ 
tatives of affected industries and consumers to 
present their views orally and in writing, on the 
subject of livestock, milk, cottonseed, and soybeans 
and the food or feed products processed or manu¬ 
factured in whole or substantial part therefrom, 

- and of wheat, corn, rye, barley, oats, feed oats, 
mixed feed oats, grain sorghum, flax seed, mixed 
grain and livestock or poultry feed processed or 
manufactured in whole or substantial part there- 

- from; and 

“Whereas the Price Decontrol Board has set 
forth its reasons for the action herein taken in a 
statement of its determinations; 

V “Now r therefore, upon the basis of information 
obtained from such hearing and from other sources, 
and pursuant to the authority contained in sections 
1A (e) (8) and (9) of the Emergency.Price Con¬ 
trol Act of 1942, as amended by section 3 of the 
Price Control Extension Act of 1946, the Price De¬ 
control Board hereby takes the following action: 

“L With respect to each of the commodities 
.specified in paragraph 3 the Board finds: 

“ (i) That the price of such commodity ha<* risen 
unreasonably above a price equal to the lawful 
maximum price in effect on June 30,1946, plus the 
amount per unit of any subsidy payable with re¬ 
spect thereto as of June 29,1946, and 
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L fhe Contract ^ Clear and Unambiguous and There Was No 
Need to Consider Extraneous Circumstances in Order to As¬ 
certain the Intent of the Parties. 


The Court below took the position that the language of 
the Contract and of the “escalator clause” were without 
ambiguity (App. 45). Under these circumstances the intent 
of the parties was to be ascertained from the language 
itself without resort to parole evidence or extraneous 
material. \ 

Green v. Obergfell, 73 App. D. C. 298; 121 F. 

2d 46; 138 A. L. R. 258, cert. den. 

Harten v. Lofiler, 29 App. D. C. 490, 503, affirmed 
212 U. S. 397, 53 Law. Ed. 568/ 

MacDonald v. Com’r of Internal Rev., 76 F. 2d 
513 (2d Cir.). > i - 

In re Read-York, Inc., 152 F. 2d 313. 

Buchanan v. Swift, 130 F. 2d 483. 

In re Chicago and E. I. Ry. Co., 94 F. 2d 296. ' 
General Supply v. Marden, 276 Fed. 786. 

Potter v. Berthelet, 20 Fed. 240. 

- . T. S.C. Motor Freight v. Leonard, 57 F. Supp. 

828. . ^ 

• . i t 

In this case, there is conclusive evidence in the record 
that the intent, of the parties coincided exactly with the 
language of the “escalator clause” (“Important Notice”). 
That this was the precise iirtent of appellee is demonstrated 
by the affidavit of Roland M. Brennan, Purchasing Officer 
of the District of Columbia and exhibits thereto (App. 
15-20, and particularly App. 16). The treasurer of appel¬ 
lant’s corporation in the deposition taken on September 
10,1947 (App. 21-34), testified that the intent of appellant 
was precisely the language of the “Important Notice,” 
contained in both appellant’s formal bid and in the formal 
contract between appellant and appellee in the following 
colloquy (App. 23-24): 









r -v. 


“Q. Did you read the contract before you signed 
it? A. Yes, sir. 

Q. Now, I direct your attention to the language 
in Defendant's Exhibit No. 1, the two paragraphs 
under the heading ‘Importance notice,' which is a 
part and parcel of your formal bid document. You 
are familiar with that language, are you not! A. - 
Yes, sir. • \ ~ 

Q. And that identical language does appear in 
. Defendant's Exhibit 3, which is the formal contract, 
does it not, sir? A. Yes, it does. >• v fi 

Q. At the time that'you executed Defendant's 
Exhibit 1, which was your formal bid, on behalf of 
your corporation, that language meant to you pre- . 
cisely what it said, did it not, sir? A. Yes. 

Q. Does it mean anything different at this time? 

A. Yes, sir. 

Q. When did it first appear to you to mean some¬ 
thing different from what it said? A. I would say 
never—May I take that back, because in a way, the 
conditions do have a different meaning. 

Q. When was that? A. I will say about Au¬ 
gust 20. ' ' 

Q. Of 1946? A. Yes. 

Q. It was not until then that the language to you 
had a different meaning than it expresses in your 
bid; is that right? A. There is a possibility of it 
having a different meaning. 

Q. As of August 20,1946? A. Yes. 

Q. But not prior to that? A. Not prior, no." 

There can be no question that appellant was fully aware 
of the language of the formal contract between the parties 
at the time that it executed the formal contract on August 
17, 1946 (App. 22), since appellant's treasurer testified in 

the same deposition as follows (App. 23): r H 

. 

‘ ‘ Q. Now, with respect to Defendant's Exhibit 3, 
which is the formal contract, No. S-473, at the time 
you signed the contract you were aware of the pro¬ 
visions of it, were you not, sir? A. Yes, sir.' . 

On pages 10 and 11 of appellant's brief appear quoted 
and paraphrased statements from a series of judicial de- 







cisions. Each of these decisions has been examined and will 
be discussed. 

The first is International Company of St. Louis v. Sloan, 
114 F. 2d 326 (10th cir.). This case holds that where a 
contract is ambiguous or doubtful it becomes necessary to 
examine the background against which the contract was 
entered into. 

In the instant case there is no ambiguity in the contract 
between appellant and appellee and therefore this rule of 
law is of no application. * 

The second case is Glenn v. Chess <& Wymond, 132 F. 2d 
621 X6th cir.). This was a'suit by a corporation as a tax¬ 
payer against the Collector of Internal Revenue to recover 
back taxes. Judgment for the plaintiff was affirmed. No¬ 
where in the case does there appear the language stated 
by appellant. 

The next case cited by appellant is United States v. 
Levins,' 29 F. Supp. 512, Dist. Ct. Calif., 1939. This case 
also has no application because the Court stated in the 
opinion that the contract was not an ordinary one since it 
imported into it the National Housing Act. The Court 
said at page 514: 


“In determining whether or not this could be any V 

defense to the complainant’s cause of action, we 
must recognize that all the facts show that the Na¬ 
tional Housing Act was considered a part of the 
agreement. When a statute exists giving special 
force and effect to a specific contract, the parties 
who enter into such a contract are held to assent 
to the force and effect attributed to it by such 
statute. Federal Land Bank v. Shingler, 174 Ga. 

352,162 S.E. 815. 

“In construing a contract, the Court must give 
effect to the intention of the parties as ascertained 
from a consideration of the entire contract, to- * 
gether with the circumstances under which it was 
made, the Subject matter and the relationship of 
the parties.” 








Appellant next cites Roper v. Capital View Realty Com¬ 
pany, 71 App. D. C. 105, 68 W. L. R. 180. The contract in 
this case contained two clauses which were apparently mu¬ 
tually repugnant. The Court said that the clauses had to 
be reconciled because: “A contract should be interpreted 
so as to give reasonable meaning to all of its provisions./’ 
In the instant suit, all the contractual provisions are in 
harmony, and there is no conflict. 

Appellant next states as a proposition of contract law 
. that where a contract is made in anticipation, of certain 
legislation, such legislation comes within the contract, 
Dudley v. Owen, 31 App. D. C. 177, affirmed 217 U. S. 488. 
The facts in that case were that there'was a contract be¬ 
tween two attorneys tor a division of fees in the event of me 
successful outcome of a certain matter relating to the 
Cherokee Indians. ‘ The contract contained this language: 

“And in the contingency of the said fees not 
being provided for by legislation # * V’ 

The legislation was not otherwise identified in the entire 
contract. The Court did no more than to ascertain what 
legislation was meant and applied this reasoning: 

* 

“If the legislation under which he received his 
fee did not come within the letter of the contract, it 
certainly came within its spirit and hence was with¬ 
in the contract.” 

However, the United States Supreme Court in affirming 
apparently adopted a different theory from the one just 
quoted. The principle contended for was of application 
only to a peculiar situation and has no application to the 
instant controversy. 

Appellant then states another general principle of con¬ 
tract law; that is, that the intention of the parties is to be 
collected from the entire instrument, citing Chesapeake <& 
Ohio Canal Co. v. Hill, 82 U. S. 94,21L. ed. 64. That broad 



rule Of contractual interpretation was applied in that case' 
but only from the standpoint of ascertaining the real intent 
of both parties to the contract. In the instant case, the 
intention of appellee is clearly expressed in the language of 
appellant’s formal bid documents and the contract which 
was drawn strictly pursuant thereto. In addition the affi¬ 
davit of Roland M. Brennan, the Purchasing Officer of. the 
District of Columbia (App. 15), negatives any thought that 
appellee intended otherwise. „ 

The case of Karrick v. McEachern, 55 App. D. C. 77, de¬ 
cided no more than that there must be a meeting of the 
minds before there can be an accord and satisfaction and 
since. the plaintiff had done no more than accept the checks 
in*obedience to the decision" of the Rent Commission which 
had the effect of law, this negatived any possibility of inten¬ 
tion on the plaintiff’s part that it was accepting them as 
; an accord and satisfaction. 

- The last case which appellant cites, District of Columbia 
v. North-Eastern Construction Co. f 63 App. D. C. 175, 
quotes the Supreme Court of the United States in Merriam 
v. United States , 107 U. S. 437,27 L. ed. 531, as follows: 

“It is a fundamental rule that in the construc¬ 
tion of contracts the courts'may look not ohly to the 
language employed, but to the subject matter and 
the surrounding circumstances and may avail them¬ 
selves of the same light which the parties possessed 
when the contract was made.” 

The court determined in this case that there was an am¬ 
biguity in the contract and therefore admitted extraneous 
evidence to aid in arriving at the intention of the parties at 
the time the contract was made. The quotation from the 
Supreme Court is an excellent statement of the law that is 
applicable when the court seeks to interpret a contract 
which is ambiguous. Since there is no ambiguity in the 
contract between the appellant and appellee, the principle 
has no application to the instant case. 









2. Governmental Regulation of Milk Prices 


At the outset it is important to. note that governmental 
:gulatipn of milk prices was divided into two separate 
(1) regulation of minimum prices to be paid to pro¬ 
ducers, i. e., farmers, and (2) the regulation of maximum, 
prices which might be charged by producers, wholesalers 
and retailers. These two fields of price regulation, although 
overlapping in certain respects up to June 30, 1946, were 
and distinct (1) in th§ authority from which they 
stemmed, and (2) the procedure whereby they operated. 

separate category of regulation will be developed 
independently. 

Under the heading of this brief “Statutes Involved /’’ the 
statutory authority, Executive Orders of the President, and 
Federal orders for each separate category are set 
>rth and reference will be made herein to those statutes 
and orders. • 


. Regulation of Minimum Prices Paid to Producers 


The Secretary of Agriculture, under authority of the 
Agricultural Marketing Agreement Act, by his order dated 
January 29, 1940, directed that a Milk Marketing Agree¬ 
ment be effected in the Washington, D. C., milk marketing 
area, to be administered by a Milk Marketing Adminis¬ 
trator. 2 

One of the powers of the Milk Administrator was the 
establishment of min i mum prices to be paid by handlers 
(appellant is a handler) to producers and associations of 
producers of milk. These minimum prices were changed 


from, time to time between 1940 and November 3, 1945, but 


2 Order No. 45 of the Secretary of Agriculture; this bane order apparently 
was not published in the Code of Federal Regulations but repromulgation 
thereof and amendment thereto from time to time is found in Tide 7, Code of 
Federal Regulations, Cumulative, 1943, 1945 and 194G Supps., Chapter IX, 
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such early changes of minimum prices are immaterial to 
the present inquiry. 

On October 26,1945, by his-order effective November 3, 
1945, 8 the Secretary of Agriculture, with the approval of 
the President of the United States, fixed the minimum 
price of Class I milk in the Washington, D. C., marketing 
area'at $4.05 cwt. Class I milk is the only class involved 
in this case. s 

This minimum price continued in* effect until amended by 
order of the Secretary of Agriculture dated May 29, 1946, 4 
effective June 1, 1946, which increased the minimum price 
to $4.45 cwt. This Milk Marketing Order was further 
amended by order of the Secretary of Agriculture dated 
June 27,1946,*'* which continued the minimum price of $4.45 
cwt. for an indefinite period. 

The next amendment to the Milk Marketing Order was\ 
effective prospectively September 14,1946, and it provided: 


* * The price for Class I milk shall be $5.60 for the 
delivery periods from July through March and 
$5.35 for the delivery periods of April, May and 
June: * * *” ' . 


This order was issued by the Secretary of Agriculture on Sep¬ 
tember 6,1946, 5 and approved by the Director of the Office of 
War Mobilization and Reconversion on September. 10, -1946, 
to be effective on September 14,1946. 

By reason of the fact that the Director of War Mobiliza¬ 
tion and Reconversion approved this order as the agent of 
the President of the United States under the Agricultural 

* Title 7, Code of Federal Regulations, Chapter IX, Pt. 945, 1945 Supp.; 
also found in-VoL 10, Federal Register, p. 13581. 

Title 7, Code of Federal Regulations, 1946 Supp., Chapter IX, Pt. 945, 
at page 1111 under the headings ‘ * Codification’* and "Note I”; also found 
in Voll 11, Federal Register, page 5901, issue of June 1, 1946, and page 7259, 
issue of June 29, 1946. 

a Title 7, Code of Federal Regulations 1946 Supp., Chapter IX, Pt.. 945, 
September 14, 1946. 
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Marketing Agreement Act of 1937, appellant contends, on 
page 23 of its brief, that this approval of an order increasing 
the minimum price of milk was the act of an agency superior 
to and successor of the Office of Price Administration pro¬ 
mulgating and authorizing increase in the maximum price 
of milk. As has been demonstrated by the statutes and 
Executive Orders of the President of the United States 
authorizing the fixing of minimum prices for milk, the act 
of the Director of War Mobilization and Reconversion in 
approving the minimum price of milk fixed in the order 
effective September 14,1946 in no wise involved the regula¬ 
tion or fixing of the maximum price of milk, and in no wise 
related to the functions of maximum price regulation of the 
Office of Price Administration. 

2(b). Regulation of Maximum Prices Charged by 
Producers, Wholesalers and Retailers 

•Under the heading of this brief, “Statutes Involved” 
and the subheading thereof entitled “Regulation of Maxi¬ 
mum or Ceiling Prices” there are set forth the applicable 
statutes, Executive Orders of the President of the United 
States, and the order of the Price Decontrol Board. 

In order to show the steps required to be taken there¬ 
under to establish maximum prices, and the distinction 
between maximum and minimum price regulation pro¬ 
cedures, there are set forth below the orders issued by 

The Office of Economic Stabilization, or by .the Office of 
War Mobilization and Reconversion, 

The Secretary of Agriculture, and 
Office of Price Administration 
establish a maximum price for milk in the 

On May 29,1946, the Director of the 
mic Stabilization issued Directive No. 114,* 
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“1. Effective June 1,1946, or as soon thereafter 
as practicable,' the Price Administrator and the 
Secretary of Agriculture shall- take the following 
steps with respect to maximum prices for milk and 
dairy products: 

i 1 (1) Maximum prices to producers of milk for 


fluid uses under MPR 329 shall be increased by the 
following amounts: ' 

(a) Where ceilings are established on a per hun¬ 
dredweight basis: 40 cents per hundredweight. 

it • # • • • • m • 

“In federal order markets the adjustment of 
maximum prices under MPR 329 shall correspond 
to the adjustment of Class I prices under the ap¬ 
plicable market order formula. V 

(b) On May 29,1946, the Secretary of Agriculture issued 
an amendment to the Milk Marketing Order 7 for the 
Washington, D. C., marketing area, effective June 1, 1946, 
which increased the minimum price of Class I milk 40^ 
cwl to $4.45 cwt. 

(c) On June 7, 1946, the Price Administrator, with the 
approval of the Secretary of Agriculture, issued simultane¬ 
ously (1) Amendment 21 to Maximum Price Regulation 
329, 8 and (2) Supplementary Order 164.® 

(1) Amendment 21 of Maximum Price Regulation 329 
provided: 


lowing 


“(1) Any purchaser of * milk 7 from a producer 
whose minimum price for ‘milk 7 is fixed by an ap¬ 
plicable order, agreement or license issued pursuant 
to the Agricultural Marketing Agreement Act of 
v 1937, as amended. Maximum prices for such pur- 

1 VoL 11, Federal Register, p. 5901, tissue of June 1, 1946; Title 7, Code of 
Federal Regulations, Chap. IX, Part 945.7. 

« Vol. 11, Federal Register, p. 6334, issue of June 11, 1946. 

• VjoJL 11, Federal Register, p. 6301, issue of June 11, 1946. 












.chaser shall be the. highest price each snch pur¬ 
chaser of ‘milk’ from a producer paid that pro¬ 
ducer for ‘milk’ of the same grade received during 
January 1943, plus the amount by which the mini¬ 
mum producers’ prices for such ‘milk’ has been 
increased over January 1943 by ah' applicable 
order, agreement or license issued pursuant to the 
Agricultural Marketing Agreement Act of 1937, 
as amended.” 



(2) Supplementary Order 164 provided: 


“Section 1. Purpose of this order. This order 
permits increases in the sellers’ maximum prices 
for ‘fluid milk,’ ‘cream’ and ‘half-and-half ’ sold air 
wholesale and retail to compensate- such sellers for 
the increase in maximum prices payable to prp- 
ducers permitted by Amendment No. 21 to Maxi¬ 
mum Price Regulation issued simultaneously here¬ 
with.” r 


The Emergency Price Control Act of 1942 expired on 
June 30,1946, and with it governmental authority to reg¬ 
ulate maximum prices. This authority was not reestab¬ 
lished until July 25,1946, the date of approval of the Price 
Control Extension Act of 1946. That act specifically limited 
the authority of the Office of Price Administration to reg¬ 
ulate maximum prices to those n commodities which were 
returned to its jurisdiction by the Price Decontrol Board. 
The Price Decontrol Board expressly found, and ordered, 
on August 20, 1946, that milk be not returned to fhe Office 
of Price Administration for maximum price regulation. 
Appellant admits this on pages 4, 18, and 19 of its brief. 
There was and could have been no governmental mflximnm 
price regulation of milk after'June 30,1946. 

Appellant, in its brief at pages 19, 21, 22, 23 and 24 con¬ 
tends that the action by the Price Decontrol Board of 
August 20,1946, directing that milk “shall not be regulated 
under the Emergency Price Control Act. of 1942, as amend¬ 
ed, nor the Stabilization Act of 1942, as. amended” con- 


'tmp'cA 









stitiited approval by a governmental agency superior to 
the Office of Priqe Administration of the increase in the 
price of milk payable to producers to $5.35 which had oc¬ 
curred on July 3,1946, and that such approval constituted 
the promulgation and authorization by the Office of Price 
Administration of an increase in the price of milk within the 
language of the *‘escalator clause.” However, appellant 
answers this contention itself on page 19 of its brief in the 
following words: 


4 4 The Decontrol Board had full authority and could 
just as well have placed milk back under O.PJL 
control and reestablished subsidies on milk/ 7 


The facts are that the Price Decontrol Board did not 
return milk to OPA for maximum price regulation, and 
OPA did not, nor did any other governmental agency, have 
authority to or purport to, promulgate or authorize an 
increase in maximum price of milk during the performance 
period of the contract- (July 1 through September 30,1946). 
Therefore, the “escalator clause” did not come into opera¬ 
tion. - 


2(c) Appellants Claim is Based Upon Market Prices, and Not 
Upon Maximum Prices Authorized By the Office of Price 
Administration. 


Appellant’s entire case is fully developed and stated 
by its treasurer in the deposition taken on September 10, 
1947 (App. 21-34). Excerpts from the deposition quoted 
above demonstrate that the intent of appellant was set 
forth in the formal bid, and in the subsequent fo rmal con¬ 
tract. Immediately following in the deposition* appellant’s 
treasurer "was shown appellant’s complaint and asked why 
appellant claimed money under the contract. This colloquy 
on App. 24-25 is as follows: 






“Q. Now, I show yon a complaint served upon 
the District of Columbia, a municipal corporation, 
signed by your counsel, demanding judgment 
against the defendant, District of Columbia for 
$4,485.92, interest from September 30, 1946, and 
costs. Now, is this money claimed under Contract 
S-4731 AT Yes, sir. 

Q. Why is it claimed? Why does Simpson Bros., 
Inc., claim this money? A. Due to that escalator 
clause. 

Q. And by that you refer to the two paragraphs 
above-mentioned, under ‘Important Notice’; is that 
right? A. That is right. 

Q. Now, will you tell us why under that language 
in ‘Important Notice’ you feel entitled to the addi¬ 
tional $4,485.92? A. Because the Government up¬ 
held the raise in prices that we had to pay after 
the subsidies were discontinued.” 


Appellant’s treasurer then testified in detail how the 
sum sued for, $4,485.92, was computed. The performance 
period of the contract was July 1 to September 30, 1946. 
Appellant’s treasurer broke this period down into three 
parts (App. 27): 

(1) July 1-July 3, 1946. * _ 

(2) July 3-Sept. 14, 1946. 

(3) Sept. 15-Sept 30,1946. * 

For the first part of the performance period, July 1-July 
3, 1946, appellant claims no increase in price above and 
beyond the contract schedule of prices (Afip. 27). * 

For the second part of the performance period, July 3- 
September 14,1946, appellant’s treasurer testified that ap¬ 
pellant is claiming $1.18 per cwt. (or 10.1462^ per gallon— 
a hundredweight contains 11.63 gallons of milk) in excess 
of the schedule of prices in the contract for milk delivered 
by appellant, on the following grounds (App. 25-30):.. 


(a) On June 30, 1946, the Federal Government 
ceased to pay a subsidy of 28^ per hundredweight 
(cwt.) to the distributor (Appellant is a distribu- 







(b) On June 30, 1946, the Federal Government . 
ceased to pay a subsidy gof 90^ per cwt. to the pro¬ 
ducer (the farmer). 

(c) The farmers, represented by the Maryland- 
Virginia Milk Producers Association, allegedly 
forced the distributors (appellant and other dair¬ 
ies) to pay an additional 90 4* per cwt. 'for milk to 
make up the amount lost by discontinuance of the 
subsidy (App. 30). 

(d) Appellant demands that appellee pay, in ad¬ 
dition to the schedule prices,, the subsidy of 284 
per cwt. previously paid distributors by the Fed¬ 
eral Government, plus the 904* per cwt. represent¬ 
ing the increased price allegedly fixed by the Mary- 
land-Virginia Milk Producers Association, for the 
period July 3 to September 30,1946. 

For the third part of the performance period, Sep¬ 
tember 15-September 30, 1946, appellant’s treasurer testi¬ 
fied (App. 26-28, 30) that appellant claimed an additional 
25^ per cwt. based on the milk marketing order of the 
Secretary of Agriculture effective September 14, 1946, 
as follows: " v 


(a) The Department of Agriculture issued a 
Milk Marketing Order effective September 14,1946, 
which increased the minimum price of milk paya¬ 
ble to the producer 254* cwt. Twenty-five cents a 
cwt. amounts to 2.14964* per gallon. 

\ (b) Appellant demands that appellee pay in ad¬ 
dition to the scheduled prices in the contract, which 
have already been paid in full (App. 24), the $1.18 
per cwt. (10.14624* per gal.) for the period July 3- 
September 14, 1946, and 7 the 254* per cwt. (2.14964* 

per gal.) for the period September 15-30, 1946. 

* 

In summary, appellant’s claim for the second and third 
parts of the performance period appears, to be as follows: 
The officially established minimum price of milk from June 
1, 1946, to September 14, 1946, was $4.45 per cwt. How- 






ever, subsidies to producers of '90* per cwt. were discon¬ 
tinued on June 30, 1946, as were also the subsidies to dis¬ 
tributors of 28* per cwt. In order to make up to~the pro¬ 
ducer the discontinued subsidies, the producers on July 3, 
1946, through their Maryland-Virginia Milk Producers As¬ 
sociation, demanded an additional 90* per cwt. On Septem¬ 
ber 14, 1946, the official milk marketing order, supra, page 
20, became effective, increasing the minimum price to 
$5.^5 for. the months of April, May and June and to $5.60 
per cwt. for the months July through March. Appellant 
claims that this order is a retroactive endorsement by the 
Government of the increase of 90* per cwt. to $5.35 per cwt. 
demanded by the Maryland-Virginia Milk Producers-As¬ 
sociation from July 3 to September 14, 1946, and that the 
“escalator clause” should be construed to compensate 
appellant for this increase, as well as for the discontinued 
subsidy of 28* to distributors. Similarly, for the period 
September 15 to September 30,1946, since the milk market¬ 
ing order increased the minimum price to $5.60 for the 
months July through March, appellant claims the increase 
of 25* ($5.35 to $5.60). 

The language of the September 14, 1946, milk marketing 
order is susceptible only of prospective application. Irilany 
event, milk marketing orders could relate only to minimum 
prices. * \ ' 

" The only basis in the “escalator clause” for an increase 
in the contract price was that if an increase in “maximum 
prices as promulgated by the Office of Price .Administra¬ 
tion” were “authorized by the Office of Price Administra¬ 
tion” there should be a corresponding increase in contract 
prices. Neither subsidy nor milk marketing order was 
mentioned in the “escalator clause.” The Court below 
held (App. 39): 


I am bound by the * escalator clause 


There is 










nothing about subsidies in the ‘ escalator clanse ’ 
in the contract.” 

Neither was there anything in the “escalator clanse” about 
price increases made by the Maryland-Virginia Milk Pro¬ 
ducers Association. 

Appellee’s position is that the contract price was not 
increased by operation of the “escalator clanse”; that no 
governmental agency, having authority to do so, pro¬ 
mulgated or authorized an increase in maximum prices 
as promulgated and authorized by the Office of Price Ad¬ 
ministration which were in effect on the date the contract 
was awarded to appellant 

The contract price was paid in full to appellant (App. 24). 


3. The Trial Court was Not'Required to Make Findings of Fact 
and Conclusions of Law Upon Granting a Motion for Sum¬ 
mary Judgment x •’ 


The decision of this Court in Thomas et al. v. Peyser et al., 
73 U.S. App. D.C., 155,118 F. 2d 369, on the question whether 
findings of fact and conclusions of law must be made by the 
trial court on the granting of a motion to dismiss, settled 
for this jurisdiction a question which has been the subject 
of considerable conflict of judicial opinion. In that case 
this Honorable Court, speaking through Mr. Justice Rut¬ 
ledge, now Associate Justice of the Supreme Court of the 
United States, held: 


11 There is no merit in appellants ’ contention that 
the trial court should have made findings of fact. 
Rule 52(a) of the Federal Rules of Civil Procedure, 
28 U.S.C.A. following section 723c, requires find¬ 
ings ‘in all actions tried upon the facts / This case 
was not tried upon the facts. The facts were ad¬ 
mitted by the motion to dismiss. Obviously there 





need be no findings where facts are not in issue.' 0 
The only issues determined by the trial court were 
questions of law and these adequately disposed of 
the case.” (Italics supplied.) 


In an-attempt to demonstrate that a genuine issue of ma¬ 
terial fact was presented,, appellant propounds four ques¬ 
tions. Those questions, and appellee’s answers thereto, 
are as follows: 



“1. Why was the‘escalator clause’placed in the 
contract and what was the intent and background 
in connection therewith?” 

The District of Columbia, appellee, is required by law 
to purchase on the basis of competitive bidding. Sec. 1-808, 
D. C. Code 1940. On June 5,1946, appellee invited bids for 
supplying milk to various District Government institutions 
during the period beginning July 1, 1946, and ending Sep¬ 
tember 30,1946. Appellant submitted its bid for that con¬ 
tract and on June 26, 1946, was awarded a portion of the 
business on which it had bid. (App. 17, 18, 20) During the 
month of June 1946 the Office of Price Administration had 
authority to, and was in fact, fixing maximum prices at 
which milk could be sold. (See “Regulation of Maximum 

jo This language was prophetic. The amendment to Rale 52(a), F.R.CJP., 
adopted by the Supreme Court of the United States on December 27, 1346, 
effective March 19, 1948, added to the rule the following: 

“If an opinion or memorandum of decision is filed, it will be suf¬ 
ficient if the findings of fact and conclusions of law appear therein. 
Findings of fact and conclusions of law arc unnecessary on decisions' 
of motion under Rules 12 or 56 or any other motion except as pro¬ 
vided in Rule 41 (b)." 

The opinion of Mr. Justice Holtzoff concisely states the facts and principles 
of law upon which he acted in granting appellee’s motion for summary judg¬ 
ment, and in every respect complies with the spirit of the rule. Fir. Justice 
Holtzoff further held that “* * * a motion for summary judgment is granted 
only when there is no material issue of fact in controversy, and there being 
no material issue of fact in controversy no findings of fact are appropriate. ’ 7 
(App. 47). 








Prices Charged by Producers, Wholesalers and Retailers,” 
supra.) The lower court took judicial notice of the Acts 
of Congress mentioned, and the facts above enumerated 
were included in the record before the court. No other 
background information was necessary to enable the court 
to decide this case, since the foregoing provides the reason 

for insertion in the bid form and in the contract of the “es- 

> » 

calator clause.” 

Obviously, if all bidders submitted bids at ceiling prices, 
there would be no competition. A bidder desiring to com¬ 
pete necessarily prepared his bid on the basis of how far 
below ceiling prices he was willing or able to do business. 
Prom the standpoint of the appellee, as buyer, it was 
equally concerned with fluctuations in ceiling prices. Ap¬ 
pellee desired a provision in the contract which would 
protect it in the event of fluctuation in ceiling prices by 
maintaining a constant relationship between^-bid prices 
and ceiling prices (App. 32). * 

The first paragraph of “Important Notice”, omitted from 
the several quotations of the “escalator clause” contained 
in appellant’s brief (pp. 2, 8, 15) makes this clear. The 
complete “escalator clause” provided: 


IMPORTANT NOTICE 


It is the intention of these specifications to obtain 
competitive proposals from dairies, quoting prices 
for delivery of milk, cream, and buttermilk to insti¬ 
tutions, schools, child day care centers, listed here¬ 
in,'in the quantities set forth in the attached sched¬ 
ule for the period beginning July 1,1946, and end¬ 
ing September 30,1946. 

r Should the maximum prices as promulgated by 
the Office of Price - Administration, which are in 
effect on the date of the opening of these bids, be 
increased or decreased during the life of the con¬ 
tract, payment will be made by the District of Co¬ 
lumbia at aerate of increase or decrease, not to ex¬ 
ceed the same ratio that the prices herein quoted 





bear to the maximum prices authorized by the Of¬ 
fice of Price Administration.” 

Appellant’s reason for asking for the ‘‘escalator clause” 
was stated by its treasurer, on cross examination by counsel 
for appellant on the occasion of the taking of his depo¬ 
sition, as follows: ' 

\ “Q. Would you explain to the best of your ability 

the reason for this Escalator Clause being in these' 
bids and contracts? 


“2. Were there any governmental agencies ap¬ 
pointed and created to succeed the Office of Price 
Administration ?” 

No. The Office of Price Administration was reestablished 
by the Price Control Extension Act of 1946, approved July 
25,1946. 

7 • . 


“3. If so, did such agency or agencies approve 
- an increase in price of milk between July 1, 1946, 
and September 30, 1946?” 

No. The Price Control Extension Act of 1946 expressly 
provided that the Office of Price Administration should 
regulate prices of those commodities which were re¬ 
turned to its jurisdiction by the Price Decontrol Board 
established by that Act. The Price Decontrol Board spe¬ 
cifically refused to return milk to O.P.A. 

• / ■ * , * . * • , 

4. “Did the Purchasing Officer of appellee draw 
the ‘contract*■ and ‘escalator clause’, and did he 
recommend to the Commissioners of the District 
of Columbia that the increase claimed by appellant' 











The “contract” and the “escalator clause” were pre¬ 
pared by appellee (App. 32). 

The Purchasing Officer of the appellee did recommend to 
the Commissioners of the District of Columbia “* • * on 
behalf of the Purchasing Department, that the additional 
bills of the two dairies covering the increase be paid. * * *” 
{App. 11). . ' - ' 

The duties of the Purchasing Officer of the District of 
Columbia are prescribed by the Act approved July 1,1882, 
22 Stat. 139, as amended, (Sec. 1-304, D. C. Code, 1940) as 
follows: 


“The purchasing officer shall after June 26,1912, 
under the direction of the Commissioners, super¬ 
vise the purchase and distribution of all supplies, 
stores, and construction, materials for the use of 
tiie government of the District of Columbia, and 
shall give bond in such sum as the Commissioners 
may determine.” 

The authority of the Purchasing Officer was increased, 
although the record does not so state, by his appointment as 
a contracting officer under the terms of the Act approved 
December 20,1944,58 Stat. 821, (Sec. 1-245 D. C. Code, 1940, 
Supp. V). That Act provides: 


“The Commissioners of the District of Columbia 
are authorized to appoint such number of employ¬ 
ees of the District of Columbia as they shall con¬ 
sider advisable as contracting officers, who, under 
the direction of the said Commissioners, may exer¬ 
cise any powers with respect to making and enter¬ 
ing into contracts on behalf of said District of 
Columbia and administering said contracts that 
are now vested by law in the said Commissioners, 
except as hereinafter otherwise provided; but no 
contract, of $1,000 or more entered into on behalf 
of said District of Columbia by any contracting of¬ 
ficer appointed pursuant to sections 1-244 to 1-249 
shall be-binding upon said District of Columbia, or 









give rise to any claim, or demand against said Dis¬ 
trict of Columbia, until approved by the Commis¬ 
sioners of the District of Columbia, or a majority 
of them, sitting as a Board.’* / 

In the case of Hawkins v. United States, 96 U.S. 689, 24 
L. ed. 607, 608, the Supreme Court held: 


1 * • • * Individuals as well as courts must take notice 
of the extent of the authority conferred by law up¬ 
on a person acting in an official capacity; and the '' 
rule applies, in such a case, that ignorance of the 
law furnishes no excuse for any mistake or wrong¬ 
ful act. State v. Hays, 52 Mo. 578; Delafield v. 

Illinois, 26 Wend., 192; People v. Bk., 24 WencL, 

431; Mayor of Balt. v. Reynolds, 20 Md., 1; White- - J 

• side v. U. S., 93 U. S., 247, 23 L. ed. 882. 

“Different rules prevail in respect to the acts 
and declarations Of public agents from those which 
ordinarily govern in the case of mere private 
agents. Principals in the latter category are, in 
many cases, bound by the acts and declarations of 
their agents, even where the act or declaration was 
done or made without any authority, if it appear 
that the act was done or the declaration was made 
by the agent, in the course of his regular employ¬ 
ment; but the Government or public authority is 
not bound in such a case, unless it manifestly ap- . 
pears that the agent was acting within the scope of 
— his authority, or that he had been held out as hav¬ 
ing authority to do the act or make the declaration 
for or on behalf of the public authorities. Story, 

Ag., 307 a; Lee«r., Munroe, 7 Cranch; 366.” 

See also; Whiteside v. United States , 93 U.S., 247, 257, 

23 L. ed. 882, 885; Anthony v. Joseph County , 101 TJ.S. 693, 

699, 25 L. ed. 1005,1008; Royal Indemnity Co. v. U. S ., 313 
U.S. 289,294,85 L. ed. 1365, 61 S. Ct. 997. 

In the case of the District of Columbia, the Supreme 
Court of the United States, in Bailey v. District of Colum¬ 
bia , 171 U.S. 161,43 L. ed. 118,18 S. Ct. 868, held that only 
the Commissioners, sitting as a Board, and complying with 
all the statutory requirements relating to contracts, can 





bind the District of Columbia. II is clear that the recom¬ 
mendation of the Purchasing Officer was not followed by 
the Board of Commissioners of the District of Columbia. 

Prom the foregoing it is clear that this case presented no 
genuine issue of material fact. 


CONCLUSION 


It is respectfully submitted that, for the foregoing rea¬ 
sons, the judgment of the District Court was correct and 
should be affirmed. 
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